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Chapter 2 

A Legal Perspective of the Origin and the 
Globalization of the Current Financial Crisis 

and the Resulting Reforms in Spain1

Sergio Nasarre-Aznar

Introduction

This chapter examines the legal factors which were central to the US subprime crisis, 
the international credit crunch and subsequent global economic developments. 
7KH�QHJDWLYH�LPSDFW�RI�WKH�LQWHUQDWLRQDO�¿QDQFLDO�FULVLV�RQ�WKH�6SDQLVK�KRXVLQJ�
system is considered, as well as the limited nature of reforms in the Spanish 
PRUWJDJH�DQG�KRXVLQJ�PDUNHWV��,W�LV�VXJJHVWHG�WKDW�GH¿FLHQW�UHJXODWLRQ�LQ�WKH�86�
mortgage securitization process has been the catalyst for the global crisis; however, 
LWV� LPSDFW� KDV� JHQHUDWHG� VLJQL¿FDQW� FKDQJHV� LQ� QDWLRQDO�PRUWJDJH� DQG� KRXVLQJ�
legislation in the affected countries. Some innovative developments are examined, 
such as increased protection for mortgage consumers and an intermediate tenures 
project in Catalonia.

From the US Subprime Crisis to the International Credit Crunch and its 

Legal Context

Background to the Crisis

The devastating impact of the US mortgage crisis, involving massive mortgage 
defaults, across the world was fundamentally due to international ‘mortgage 
VHFXULWL]DWLRQ¶��VHH�)LJXUH�������7KLV�LV�D�¿QDQFLDO�WHFKQLTXH�WR�µWUDQVIRUP¶�PRUWJDJHV�
into securities. It provides funding for a mortgage originator’s lending business 
through the issue of mortgage-backed securities (MBSs) by a special purpose 
vehicle (SPV). In itself, it is not a detrimental process, since it allows lenders to 
access greater levels of funding. However, once the original mortgage, which is the 
collateral base of the security, is defective, the whole process becomes contaminated.

1 This work has been possible thanks to the ‘Las tenencias intermedias para facilitar el 
acceso a la vivienda’ research project (Spanish Ministry of Economy and Competitiveness, 
DER 2012-31409).
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Contemporary Housing Issues in a Globalized World38

The degradation of the quality of securitized mortgages in the US arose from 
two main sources.2 First, the general policy of maximizing home-ownership at 
any cost, even to those households that clearly did not have the resources to repay 
PRUWJDJH� ORDQV�� FUHDWHG� DQ� XQVXVWDLQDEOH� ¿QDQFLDO� VXEV\VWHP�� 7KLV� VLWXDWLRQ�
arose due to borrowers’ limited economic capabilities and/or because of the 
conditions of the mortgages themselves, such as a high loan-to-value ratio (LTV) 
coupled with a high interest rate. Both Republican and Democrat administrations 
promoted home-ownership as part of the American Dream. As far back as 1994, 
President Clinton promoted wider home-ownership: ‘More Americans should 
own their own homes, for reasons that are economic and tangible, and reasons 

2 There are others which are also important but which cannot be addressed here, such 
DV�WKH�LQVXI¿FLHQW�EDFNLQJ�JLYHQ�E\�WKH�86�JRYHUQPHQW�WR�WKH�DJHQFLHV�WKDW�LVVXHG�WKH�0%6V��
the lack of a proper body of rules for MBS business in the US and the lack of liability for 
losses of rating agencies in that jurisdiction. See Sergio Nasarre-Aznar, Securitisation and 
Mortgage Bonds. Legal Aspects and Harmonisation in Europe (Saffron Walden, Gostick 
Hall 2004) 39. This book also discusses the weaknesses of some international mortgage 
securitization systems.

Figure 2.1 Standard US mortgage securitization. 

Source: own ellaboration
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A Legal Perspective 39

that are emotional and intangible, but go to the heart of what it means to harbour, 
to nourish, to expand the American Dream’.3 President George W. Bush endorsed 
this approach and encouraged many ethnic groups to become home-owners.4 
Of course, this generalization of home-ownership necessitated a concurrent 
expansion of mortgage lending. A lowering of standards was also required in 
mortgage underwriting, and thus a reduction of quality of mortgages. There was a 
corresponding increase in the default risk of mortgages, which could not be borne 
by most lenders. For this reason, government-sponsored enterprises (GSEs),5 such 
as Fannie Mae, Freddie Mac and Ginnie Mae, were authorized to buy what were 
increasingly less sustainable mortgages from lenders in order to transform them 
into securities, thus generalizing, externalizing and internationalizing this default 
risk. This process is explained in more detail below.

6HFRQG��WKH�PRUDO�KD]DUG�RU�FRQÀLFW�RI�LQWHUHVW�LQKHUHQW�LQ�WKH�86�PRGHO�RI�
PRUWJDJH�VHFXULWL]DWLRQ�ZDV�KXJHO\�VLJQL¿FDQW��,W�DOORZHG�OHQGHUV�WR�SDVV�RQ�DQ\�
default risk in the repayment of the mortgages through to MBS investors, many 
RI� ZKRP� ZHUH� (XURSHDQ�� LQWHUQDWLRQDO� EDQNV� DQG� RWKHU� ¿QDQFLDO� LQVWLWXWLRQV�6 
These institutional investors almost blindly relied on international rating agencies’ 
assessments and the theoretical/implicit backing of the US government to their 

3 Speech of Bill Clinton, 42nd President of the United States of America, ‘National 
Partners in Homeownership’, before the Association of Realtors (Washington DC, 1994).

4 See the American Dream Downpayment Initiative, which was signed into law 
on 16 December 2003 and provided ‘downpayment, closing costs, and rehabilitation 
assistance to eligible individuals’ (for more details, see KWWS���ZZZ�KXG�JRY�RI¿FHV�FSG�
affordablehousing/programs/home/addi/ accessed 29 October 2012.

5 Mortgage GSEs were created by the US Congress with the aim of improving the 
ÀRZ�RI�FUHGLW�LQWR�FHUWDLQ�KRXVLQJ�PDUNHWV�ZKLOH�UHGXFLQJ�WKH�FRVW�RI�WKDW�VDPH�FUHGLW��

6 See H Blommestein, A Keskinler and C Lucas, ‘The Outlook for the Securitisation 
Market’ (2011) 1 OECD Journal: Financial Market Trends 2 at 3. The authors stated 
WKDW� µUHJXODWLRQ�DQG�XQGHUZULWLQJ�VWDQGDUGV�ZHUH�VHHQ� WR�EH�VLJQL¿FDQWO\�PRUH� UREXVW� LQ�
Europe’, that ‘there’s no doubt that the securitisation asset class in general was tarnished 
by the fallout from the US subprime crisis’ and that ‘from mid-2007 to the end of 2010, 
RQO\� ������ RI� DOO� (XURSHDQ� VWUXFWXUHG�¿QDQFH� LVVXHV� GHIDXOWHG�� FRPSDUHG� WR� ����� RI�
86� VWUXFWXUHG�¿QDQFH� LVVXHV¶�� 6HH� DOVR� -�&R[�� -� )DXFHWWH� DQG�&�9DOHQ]XHOD�� µ:K\�'LG�
the Credit Crisis Spread to Global Markets?’ (2010), available at http://blogs.law.uiowa.
edu/ebook/uicifd-ebook/part-5-ii-why-did-credit-crisis-spread-global-markets, pt 5, p 3 
and 17, which says that ‘European banks became involved when they invested in AAA-
rated asset-backed securities (i.e. subprime mortgage-backed securities) produced in the 
United States’, that ‘Because European banks had heavily invested in U.S.-produced MBS, 
they were greatly exposed to those assets once they became toxic. By February 2009, 
(XURSHDQ�EDQNV�� VSHFL¿FDOO\�EDQNV� LQ� WKH�8QLWHG�.LQJGRP��KDG� VHYHQW\�¿YH�SHUFHQW� DV�
much exposure to toxic assets as U.S. banks’ and that ‘unfortunately, a “perfect storm” of 
regulatory breakdowns allowed what initially was a mortgage crisis in the United States to 
PRUSK�LQWR�D�JOREDO�¿QDQFLDO�FULVLV�YLD�VHFXULWL]DWLRQ¶�
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Contemporary Housing Issues in a Globalized World40

GSEs.7 We now know that among these securitized mortgages were those created 
through the ‘predatory lending’ of subprime mortgages.8

6XESULPH� PRUWJDJHV� DUH� WKRVH� WKDW� GR� QRW� IXO¿O� WKH� TXDOLW\� VWDQGDUGV� IRU�
repayment for one reason or another. In the US, a variety of these were created 
in unusual circumstances. These included situations where the LTV surpassed 
80 per cent or because these were second mortgages (often described as ‘piggy-
back mortgages’)9 that were charged on the remaining 20 per cent LTV after 
DQ� H[LVWLQJ� PRUWJDJH� IRU� WKH� ¿UVW� ��� SHU� FHQW� RI� /79�� 0DVV� GHIDXOW� RQ� WKH�
PRUWJDJHV�DURVH�ZKHQ�KRXVLQJ�SULFHV�GURSSHG�DV�PRUWJDJRUV�FRXOG�QRW�UH¿QDQFH�
their debts. Even in non-recourse states, mortgagors voluntarily defaulted once 
their mortgage debt was more than the value of their property.10 This impacted 
negatively on MBSs and had an even more detrimental impact on those securities 
known as ‘collateralized debt obligations’ (CDOs),11 where the true risk was 
DOPRVW�LPSRVVLEOH�WR�SURSHUO\�DVVHVV��GXH�WR�WKHLU�¿QDQFLDO�FRPSOH[LW\�DQG�WKH�
remoteness of the underlying collateral. The result was the holding of ‘toxic 
DVVHWV� E\�PDQ\� LQWHUQDWLRQDO� ¿QDQFLDO� LQVWLWXWLRQV¶�12�2WKHU� VWUXFWXUDO� FRQÀLFWV�
of interest in the standard US mortgage securitization process included the lack 
of incentive for the originator to reveal the true value of a pool of mortgages 
when they are transferred to the arranger of the issue, and there may indeed 

7 See the explicit assertions of N Eric Weiss, ‘Fannie Mae’s and Freddie Mac’s 
Financial Problems’, Congressional Research Service, CRS Report for Congress (10 August 
2012) 17 http://www.fas.org/sgp/crs/misc/RL34661.pdf assessed 4 October 2012: ‘Fannie 
Mae and Freddie Mac are GSEs whose charters limit them to buying single family and 
PXOWLIDPLO\�KRPH�PRUWJDJHV�RULJLQDWHG�E\�RWKHUV��7KLV�ODFN�RI�GLYHUVL¿FDWLRQ�PDNHV�WKHP�
PRUH�H[SRVHG�WR�KRXVLQJ�DQG�PRUWJDJH�PDUNHW�SUREOHPV�WKDQ�RWKHU�¿QDQFLDO�LQVWLWXWLRQV�
such as commercial banks that have other lines of business. The GSEs’ charters give them 
a special relationship with the federal government, sometimes called an implicit guarantee, 
which has allowed them to borrow at interest rates only slightly above those paid by the 
federal government’.

8 See ‘“Malicious Mortgage” Nets 400 Defendants’ (19 July 2008), https://www.fbi.
gov/news/stories/2008/june/malicious_mortgage061908) accessed 4 October 2012, which 
relates to mortgage fraud schemes that involved 400 defendants.

9 See Jack Guttenburg, ‘Mortgage Crisis Drives Home Value of PMI’ InMan News 
(8 April 2008) http://www.inman.com/buyers-sellers/columnists/jackguttentag/mortgage-
crisis-drives-home-value-pmi accessed 4 October 2012.

10 Todd J Zywicki and Joseph D Adamson, ‘The Law and Economics of Subprime 
Lending’ (2009) 80(1) University of Colorado Law Review 31 and 32. See also Andra C 
Ghent and M Kudlyak, ‘Recourse and Residential Mortgage Default: Evidence from US 
States’, Federal Reserve Bank of Richmond Working Paper No 09-10R (2011) 29.

11 CDOs are asset-backed securities issued over collections of MBSs, i.e., ‘re-securitized’ 
mortgages.

12 This ‘toxicity’ meant that, even if the mortgages had not defaulted, the market 
for them had now disappeared, their value then dropped and the holders (the banks) were 
REOLJHG�WR�FRUUHFW�WKHLU�ERRNV�WR�VKRZ�WKLV�µZULWH�GRZQ¶�ORVV�LQ�RUGHU�WR�UHÀHFW�WKH�QHZ�UHDO�
market value of the assets.
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A Legal Perspective 41

have been an incentive to hide its risks.13 There was also little to incentivize 
the originator to properly monitor the behaviour of mortgagors in matters such 
as timely repayment or risky behaviour towards the property, as he or she had 
already sold the mortgages to the arranger, passing on any risks of default to the 
0%6�LQYHVWRUV��:KLOH� WKHVH� ULVNV�ZHUH�GLI¿FXOW� WR�DYRLG��DV� WKH\�DUH�SDUW�RI�D�
standard mortgage securitization process, they could have been reduced through 
effective supervision, due diligence and disclosure obligations.

Legal Regulatory Weaknesses

:KLOH� WKHVH� WZR� IDFWRUV� DUH� ZLGHO\� DFFHSWHG� DV� FDXVHV� RI� WKH� 86� ¿QDQFLDO�
crisis, there has been little published analysis of the legal factors behind these 
developments. From a legal perspective, there were at least three causative factors 
that explain the collapse of the ‘house of cards’ of the US mortgage market.

First, the lack of a strong regulatory framework for MBSs led to an ‘outlaw-
like’ securitization process. Unlike the highly regulated covered/mortgage bonds, 
such as Pfandbrief in Germany,14 the situation is different in the US, and indeed 
DOO�FRPPRQ�ODZ�FRXQWULHV��7KHVH�ODFN�D�VWURQJ�DQG�VSHFL¿F�UHJXODWRU\�IUDPHZRUN��
DQG�RIWHQ�WKHUH�LV�QR�FOHDU�FXW�DQG�GHGLFDWHG�OHJLVODWLRQ�WKDW�VSHFL¿FDOO\�GHDOV�ZLWK�
MBSs.15 In my opinion, this situation leads to the circumstances shown in Table 2.1, 
ZKLFK�DUH�HYLGHQFHG�WR�VRPH�H[WHQW�E\�WKH�EHWWHU�¿QDQFLDO�SHUIRUPDQFH�RI�FRYHUHG�
bonds, as compared with MBSs, from the start of the credit crunch onwards.16

��� 7KH�RQH�ZKR�¿QDQFLDOO\�EXLOGV�XS�WKH�SRRO�RI�PRUWJDJHV�WR�EH�VHFXULWL]HG�
14 See, for more details, Nasarre-Aznar (n 2) 5–13.
15 Traditionally, many authors in the US see the intervention of the state – even with a 

piece of legislation – in the economy as a mistake, although the fragility of the US banking 
DQG�¿QDQFLDO� V\VWHP�KDV�EHHQ�HYLGHQW� WKURXJKRXW� LWV� UHFHQW�KLVWRU\��6HH� WKH�QXPEHUV�RI�
insolvent US banks during the twentieth century in Maury Klein, ‘The Panic of 2008: 
Something Old and Something New’ in Lawrence E Mitchell and Arthur E Wilmarth, Jr 
(eds), The Panic of 2008. Causes, Consequences and Implications of Reform (Cheltenham, 
Edward Elgar Publishing 2010) 49. For the situation in the UK, see Nasarre-Aznar (n 2) 24. 

16 See the constant ascending outstanding covered bonds from 2003 to 2011 in 
European Covered Bond Council, Fact Book, 7th edn (September 2012) 54. Although with 
the help of the European Central Bank and European national central banks that provide 
liquidity to the system (at 21), covered bonds have performed relatively well since 2007 to 
WKH�SRLQW�WKDW�µWKH�FRYHUHG�ERQGV�DVVHW�FODVV�LV�VWLOO�WKH�PDLQ�SLOODU�IRU�UHDO�HVWDWH�¿QDQFLQJ�LQ�
Europe’ (at 31). Most problems for covered bonds do not arise from their intrinsic standard 
legal structure, but from the decrease of mortgage lending in some EU countries and the 
problems with the Eurozone sovereign debt crisis (at 31 and 32), while the transparency 
to investors remains essential (at 32). This contrasts with MBSs. The outstanding principal 
balances of MBSs insured or guaranteed by the US agencies has constantly decreased 
from $7.5 trillion in 2008 to $2.9 trillion in second quarter of 2012 according to the US 
Federal Reserve: http://www.federalreserve.gov/econresdata/releases/mortoutstand/current.
htm#fn5r) accessed 3 March 2013. Moreover, since the crisis, MBSs have faced increasing 
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Contemporary Housing Issues in a Globalized World42

Contract-based securitization differs fundamentally from covered bonds 
governed by public law regulation. The attributes of public law regulation derive 
IURP� LWV� SXEOLF� FKDUDFWHU�� ZKHUH� UXOHV� DUH� SXEOLVKHG� LQ� RI¿FLDO� GRFXPHQWV�� ,W�
also offers transparency, in the sense that these rules, regulations and expected 
outcomes are accessible to everyone, usually without charge (increasingly through 
the Internet) and often translated into English. The rules can be easily understood, 
not least by stakeholders. On the other hand, contractual-based securitization is 
closed. Only contract arrangements bind the parties and there are no clear rules 
RQ� WKH� GLVFORVXUH� RI� VSHFL¿F� LQIRUPDWLRQ� WR� RWKHUV� LQYROYHG� LQ� WKH� WUDQVDFWLRQ��

legal and regulatory restrictions in Europe, such as greater disclosure requirements (see 
Capital Requirement Directive II, 2009/111/EC, OJ L302, 17 November 2009, P 0097–0119), 
more onerous capital requirements for securitizations held in trading books (see Capital 
Requirement Directive III, 2010/76/EU, OJ L329, 14 December 2010, P 0003–0035), more 
onerous liquidity requirements for residential mortgage-backed securities (RMBSs) than for 
covered bonds (see Proposal of Capital Requirement Directive IV; European Commission 
3URSRVDO������������&20�����������¿QDO��)RU�PRUH�LQIRUPDWLRQ�RQ�WKHVH�'LUHFWLYHV�VHH�
http://ec.europa.eu/internal_market/bank/regcapital/index_en.htm accessed 3 March 2013. 
Capital surcharge under Solvency II Directive (2009/138/EC, OJ L335, 17 December 2009, 
P 0001–0155) is up to 10 times higher for AAA MBSs than for AAA covered bonds and 
the European Central Bank requires as collateral at least AA MBSs in comparison of only 
B- covered bonds (at 208).

Non-regulated contexts

(most MBS contexts)

Regulated contexts

(most covered bonds contexts)

0RUH�ÀH[LELOLW\��XQOLPLWHG�W\SHV�RI�0%6�
structures that may be adapted quickly to 
the market)

/HVV�ÀH[LELOLW\��EDVLFDOO\��HDFK�QDWLRQDO�
covered bond has its own law; non-legal 
covered bonds may exist. but are riskier 
than regulated ones)

Contractual basis (to which extent should 
exist an obligation to disclose contractual 
information to third parties)

Legal basis (everything is public: 
collateralization ratio, role of cover assets 
monitor, minimum quality of covering 
mortgages, etc.)

Rights of the stakeholders left to general 
rules of law

6SHFL¿F�UXOHV�IRU�PLVEHKDYLRXU��ORVVHV��HWF�

More dependence on ‘private opinions’ 
such as the rating agencies or government 
direct sponsorization (e.g. the GSEs, that 
distort the free (concurrence competition) 
in the MBS market in the US)

Transparency of the law need (the lowest 
SUR¿OH�RI�VWDWH�LQWHUYHQWLRQ��UHGXFHV�WKH�
need for rating agencie

0RUH�FRPSOH[�VWUXFWXUHV��PRUH�GLI¿FXOW�
to understand by investors and other 
stakeholders; more intermediation costs

A simpler and straightforward structures 
(transparency

Table 2.1 Regulated versus non-regulated mortgage markets
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such as investors. There is little transparency in contractual-based securitization. 
Its performance will depend on private arrangements and the ‘opinion’ of private 
agents known as ‘rating agencies’.17 This leads to complicated structures and 
undisclosed procedures. There is a lack of transparency in relation to the description 
DQG�LGHQWL¿FDWLRQ�RI�WKH�DFWXDO�VHFXULWL]HG�DVVHWV�DQG�WKHLU�UHOHYDQW�IHDWXUHV��KRZ�
they have been transferred, which law is applicable in case of default of the 
underlying mortgages, etc. This has contributed to the widespread development of 
the so-called ‘blind trust’ crisis, where those taking part in a securitization process 
relied (often without checking due to the complexity and costs) on the statements 
of the previous stakeholder in the process. Clearly, investors were even further 
removed from such enquiries.

In contrast, the covered bonds system promotes more responsible lending, as 
the originator retains the full default risk of the mortgages and is incentivized to 
minimize risks and consequent mortgage default.18 Indeed, it has been estimated 
that the introduction of an effective covered bond system in the US would decrease 
the mortgage default rate eight times more than the provision of section 941 of the 
'RGG�)UDQN�$FW��ZKLFK�REOLJHV�RULJLQDWRUV�WR�UHWDLQ�D�¿YH�SHU�FHQW�FUHGLW�ULVN�RI�
securitized non-qualifying mortgages on their balance sheets.19

Second, the lack of a public standardized MBS in the US was fatal. Covered 
bond legislation in Germany, Spain, France and other European states creates a 
standardized type of covered bond for each country. Moreover, these regulated 
FRYHUHG�ERQGV�IXO¿O�WKH�PLQLPXP�UHTXLUHPHQWV�RI�$UWLFOH������RI�WKH�8&,76�
'LUHFWLYH�DQG��EHFDXVH�RI� WKLV�� WKH\�KDYH�VRPH�EHQH¿WV�DFURVV�(XURSH�20 The 
situation in the US has provided the opportunity for private institutions, such 
as rating agencies, to act as private gatekeepers of this market. Using their 
UDWLQJV�DQG�VLPSOH�¿QDO�µPDUNV¶��$���%��HWF����WKH\�SXUSRUW�WR�DVVHVV�WKH�ULVN�RI�
D�VSHFL¿F� LVVXH�RI�0%6�IRU� LQWHUQDWLRQDO� LQYHVWRUV��7KLV�GHSHQGHQFH�RQ�VXFK�
private control would not have been possible or, at least, would not have been 
so relevant within an effective securities public supervision system. Such a 
system does not exist in the US.21 Indeed, rating agencies are not required to 
assess the ‘legal risk’ of European covered bonds (although rating agencies 
do rate them), as the law is public and transparent for everybody. Only those 

17 See below.
18 European Covered Bond Council (n 16) 151.
19 The Dodd-Frank Wall Street Reform and Consumer Protection Act 2010. See Ryan 

Kreitzer, Covered Bond Markets: An Analysis of Their Impact on Mortgage Underwriting 
(New York, Leonard N Stern School of Business 2012) 46 and 47.

20 Directive 2009/65/EC of the European Parliament and of the Council of 13 
July 2009 on the coordination of laws, regulations and administrative provisions relating 
to undertakings for collective investment in transferable securities (UCITS), OJEU 17 
November 2009, L302/32.

21 See Tamar Frankel, ‘Regulating the Financial Markets by Examinations’ in 
Mitchell and Wilmarth, Jr (n 15) 219.
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Contemporary Housing Issues in a Globalized World44

securities that comply with legislative requirements can be called ‘covered 
bonds’. There is even a ‘denomination protection’. The behaviour of the 
rating agencies during the boom years has been heavily criticized for their 
contribution22� WR� WKH� ¿QDQFLDO� PRUWJDJH� EXEEOH�� 7KH� DJHQFLHV� DUH� FXOSDEOH��
not least through apparently careless ratings of MBSs and CDOs,23 but also 
in directly assisting the issuer of these instruments in structuring them in a 
ZD\�ZKLFK�WUDQVPRJUL¿HG�VXESULPH�ORDQV�LQWR�7ULSOH�$�VHFXULWLHV��7KHVH�ZHUH��
of course, initially attractive for international investors, but were ultimately 
worthless.24 Moreover, from 1983 until the introduction of the Dodd-Frank Act 
in 2010, the rule in s 436(g) of the US Securities Act 1933 prohibited anybody 
from suing for damages against any of the three biggest rating agencies – 
Moody’s, Standard & Poor’s and Fitch Ratings. These were termed Nationally 
Recognized Statistical Rating Organizations (NRSROs). Such a prohibition or 
immunity from justice should not be acceptable in states that guaranteed the 
universal right to access to justice. For instance, in Spain, anybody can sue 
anybody for any reason, according to Article 24 of the Spanish Constitution. 
After the abrogation of section 436(g) by the Dodd-Frank Act 2010, it seems 
clear that rating agencies were considered as experts and were not simply 
giving their ‘opinion’,25 thus losing the protection of the First Amendment of 

22 Frank Partnoy, ‘Overdependence on Credit Ratings was a Primary Cause of 
the Crisis’ in Mitchell and Wilmarth, Jr (n 15) 116. See also Lawrence J White, ‘The 
Credit Rating Agencies’ (2010) 24(2) Journal of Economic Perspectives 218–21: ‘The 
securitization of these subprime mortgages was only able to succeed … because of the 
favourable ratings bestowed on the more senior tranches’.

23 Steven L Schwarcz, ’Too Big to Fail?: Recasting the Financial Safety Net’ in 
Mitchell and Wilmarth, Jr (n 15) 96.

24 Mark Anchor Albert ‘Ratings Wars. The Lawsuit Filed by Calpers May Be Able to 
Overcome the Rating Agencies’ Traditional First Amendment Defense’ Los Angeles Lawyer 
(October 2009) 38. We mentioned above the concept of the ‘blind trust’ crisis. Paragraph 
10 of the introduction of European Regulation 1060/2009, of the European Parliament and 
of the Council of 16 September 2009, on credit rating agencies (OJ L302/1, 17 November 
������VWDWHV�WKDW��µ&UHGLW�UDWLQJ�DJHQFLHV�DUH�FRQVLGHUHG�WR�KDYH�IDLOHG��¿UVW��WR�UHÀHFW�HDUO\�
enough in their credit ratings the worsening market conditions, and second, to adjust their 
credit ratings in time following the deepening market crisis. The most appropriate manner 
LQ�ZKLFK�WR�FRUUHFW�WKRVH�IDLOXUHV�LV�E\�PHDVXUHV�UHODWLQJ�WR�FRQÀLFWV�RI�LQWHUHVW��WKH�TXDOLW\�
of the credit ratings, the transparency and internal governance of the credit rating agencies, 
and the surveillance of the activities of the credit rating agencies. The users of credit ratings 
should not rely blindly on credit ratings but should take utmost care to perform [their] own 
analysis and conduct appropriate due diligence at all times regarding their reliance on such 
credit ratings’.

25 As was considered the case in many cases, such as Jefferson County Sch Dist v 
Moody’s Investors Servs 1999 175 F 3d 848, 856 (10th Cir 1999) and County of Orange v 
McGraw-Hill Cos 1999 245 BR 151, 157 (CD Cal 1999).
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A Legal Perspective 45

the US Constitution for their ratings.26 The CalPERS case27 was an example 
of an institution that incurred losses of about $1,000 million by relying on 
the rating agencies’ representations. In December 2012, the court held that the 
defendants did not seem to be protected by the First Amendment.

7KLUG��WKH�GH¿FLHQW�UHJXODWLRQ�RI�WKH�µ86�PRUWJDJH�VHFXULWL]DWLRQ�PDUNHW¶�LV�
a major concern. At the end of the day, the assets which are securitized in a 
mortgage securitization process are mortgages.28 The strength of a mortgage, and 
the securities on which it is backed, depends on a pool of factors. Some of these 
are directly related to the property charged, such as location, building materials, 
ZKHWKHU�WKH�SURSHUW\�LV�D�ÀDW�RU�D�KRXVH��HWF��6LPLODUO\��WKH�W\SH�DQG�IHDWXUHV�RI�
the mortgage loan involved, such as the LTV, interest rate, etc., are important. 
+RZHYHU�� VRPH� NH\� IDFWRUV� DUH� GLUHFWO\� UHODWHG� WR� WKH� OHJDO� FRQ¿JXUDWLRQ� RI�
the mortgage itself, such as the way in which it is legally structured within a 
particular legal environment.

It is useful to outline here the details of the so-called ‘US mortgage’ – the 
type of mortgage at the base of the chain of any US mortgage securitization 
SURFHVV�� DOWKRXJK� LW� LV� GLI¿FXOW� WR� WDON� DERXW� D� VLQJOH� W\SH� RI� µ86�PRUWJDJH¶�29 
Traditionally, from a legal perspective, there are two basic types: those states, 
mainly west of the Mississippi river, which follow the lien theory (the creditor 
has a security interest, but the title is not transferred to him or her) and those 
states, mainly east of the Mississippi river, which follow the title theory (in which 
the mortgage title is transferred to the lender).30�+RZHYHU�� RWKHU� FODVVL¿FDWLRQV�
can be made depending on different criteria, such as the way in which mortgages 
are formalized (regular mortgages between mortgagee and mortgagor, deeds of 
trust where there is a trustee between both who holds the mortgage title)31 and 

26 See New York Times v Sullivan 376 US 254 (1964).
27 California Public Employees Retirement Scheme v Moody’s Corp et al CGC-09-

49024. See http://dockets.justia.com/docket/california/candce/3:2009cv03628/217999 
accessed 17 September 2012.

28 This is true for the US and most countries that allow mortgage securitization, but 
not, for example, for Spain. See Nasarre-Aznar (n 2) 60–63.

29 Although this expression is the one that is used in response to international investors 
when they ask for the type of collateral of the MBSs or CDOs they are about to buy, in 
fact the mortgage pooling is done at the federal level through the agencies, and the rules 
that govern these mortgages are state or even county-based. Conversely, securitizations 
organized in Europe are national and it is not common to sell them whilst saying that they 
are backed by ‘European mortgages’ as no ‘European mortgage’ exists.

30 GJ Siedel and Janis K Cheezem, Real Estate Law, 4th edn (Boston, MA, South-
Western College Publishing 1999) 310.

31 Robert Kratovil, ‘Mortgage Law’ in Robert H Pease and Homer Virgil Cherrington 
(eds), Mortgage Banking (New York, McGraw-Hill 1953) 24 states that this type can be 
useful if there are a number of lenders as a trustee acquires mortgage titles (instead of 
the lenders) who can eventually also foreclose the mortgage instead of the default of the 
mortgagor. 
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Contemporary Housing Issues in a Globalized World46

others (reverse mortgages, equitable mortgages). But, apart from this, mortgages 
are registered, conveyed and foreclosed in a different way between states. Indeed, 
WKLV�GLYHUVL¿FDWLRQ�DQG�ODFN�RI�FRPPRQ�UHJXODWLRQV�DW�D�IHGHUDO�OHYHO32 contributes 
WR�WKH�ZHDNQHVV�RI�DQ�HI¿FLHQW�VHFXULWL]DWLRQ�SURFHVV�33 especially in those aspects 
relating to investors’ protection.

In relation to registration, there is no common land register in the US, but 
instead many county equivalents, amounting to some 3,000 registers, following 
a tradition since the seventeenth century. Each county register has its own 
UHTXLUHPHQWV�� IHHV��SURFHGXUHV�� UXOHV�� HWF�� ,Q� IDFW�� WKH\�KDYH�EHHQ�GH¿QHG�DV� µD�
terribly cumbersome, paper-intensive, error-prone, and therefore costly process 
for transferring and tracking mortgage rights’.34 To attempt to make the system 
PRUH� HI¿FLHQW�� WLWOH� LQVXUDQFH� FRPSDQLHV�PDLQWDLQ� FRSLHV� RI� WKH� UHFRUGV� RI� WKH�
county recorders and assume, through their policies, the risks (mistakes, omissions, 
etc.) that accompany those records, although this system has its own problems.35 
7KLV�ZKROHVFDOH�LQHI¿FLHQF\�LQ�WKH�PRUWJDJH�UHJLVWUDWLRQ�V\VWHP�ZDV�WKH�LPSHWXV�
for the main US mortgage market stakeholders – Fannie Mae, Freddie Mac and 
the Mortgage Bankers Association of America – to create a private land register 
in 1995. This would operate alongside, but outside of, the rules of the county 
registers:36 a device called Mortgage Electronic Registration Systems (MERS).

MERS performs two functions. It is a private land register for those members 
of the system where it assumes the role of ‘land registrars’, as mortgages are 
WUDQVIHUUHG�ZLWKLQ�WKH�V\VWHP��6LJQL¿FDQWO\��0(56�DOVR�DFWV�DV�WKH�PRUWJDJHH�LQ�
each recorded mortgage relationship. Remarkably, it is registered in the county 
register as the mortgagee, even though it is not the lender. Any other operation 

32 Grant S Nelson, ‘Confronting the Mortgage Meltdown: A Brief for the Federalization 
of State Mortgage Foreclosure Law’ (2010) 37(538) Pepperdine Law Review 606. Various 
attempts in the last 90 years at different types of initiatives (e.g. the soft law of the American 
Law Institute with its Restatement (Third) of Property: Mortgages 1997) have been 
LQVXI¿FLHQW� WR� DFKLHYH� D� FRXQWU\�ZLGH�PRUWJDJH�� ,Q� (XURSH�� GRFWULQDO�ZRUNV� KDYH� EHHQ�
carried out through the drafting of a Eurohypothec, a common mortgage for Europe (see 
Agnieszka Dziecrewicz-Tulodziecka (ed), Basic Guidelines for a Eurohypothec (Warsaw, 
Mortgage Credit Foundation 2005). See also Sergio Nasarre-Aznar, ‘Eurohypothec: 
Drafting a Common Mortgage for Europe’ (2010) 2(1) Journal of Legal Affairs and Dispute 
Resolution in Engineering and Construction 50.

33 Nelson (n 32) 594.
34 Phyllis K Slesinger and Daniel McLaughlin, ’Mortgage Electronic Registration 

System’ (1995) 31 (808) Idaho Law Review 808. 
35 Christopher L Peterson, ‘Foreclosure, Subprime Mortgage Lending, and the 

Mortgage Electronic Registration System’ (2010) 78 University of Cincinnati Law Review 
1366. From a European perspective, the problem of data protection should be added to 
those listed by the author, as it is questionable whether private companies can hold and 
manage the personal data and details of the titles over land.

36 Instead of focusing on trying to push forward a sort of harmonized system, such as 
the EULIS initiative in Europe: http://eulis.eu accessed 3 March 2013.
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A Legal Perspective 47

with the mortgage registered in this way is not public and does not alter the county 
register,37 but operates within the MERS system. It should be noted that MERS is 
directly operated by the members involved in each transaction38 and is a unique 
system for the whole country. Two-thirds of the mortgages originating in the US 
are contained within MERS, amounting to approximately 60 million mortgages 
in 2007.39 In many ways, the MERS system distorts the character of an ideal land 
registry system, which should be public, accessible by everybody, controlled by the 
public administration and controlling the validity of the recorded titles. Indeed, it 
has created a range of new problems, where, among other issues, it claims to be the 
mortgagee and also the enforcer of the default arrangements, but not the lender. Of 
course, this leaves the mortgagor unprotected, since it is clearly inappropriate that 
the enforcer of the security in the mortgage is not the lender under the mortgage 
loan arrangement. Several court resolutions have stated that MERS cannot enforce 
the mortgage as it does not hold the promissory note (technically it does not 
have a claim),40 which probably has remained in the hands of the originator of 
the mortgage.41 Thus, it may be the case that MERS is contributing to the poor 
LGHQWL¿FDWLRQ�RI�OLDELOLWLHV�DULVLQJ�IURP�WKH�SUHGDWRU\�OHQGLQJ�SURFHVV�42 This may 
be related to the ‘robo-signing’ scandal, involving the forging of false documents 
evidencing the transfer of promissory notes to the bank purported to foreclose the 
mortgage.43�,Q�'HFHPEHU�������WKH�0DVVDFKXVHWWV�$WWRUQH\�*HQHUDO�¿OHG�WKH�¿UVW�
major state lawsuit over ‘robo-signing’ against several major banks and MERS.44 
7KH�$WWRUQH\�*HQHUDO�DOOHJHG�WKDW�WKHVH�¿YH�HQWLWLHV�

engaged in unfair and deceptive trade practices in violation of Massachusetts law 
by pervasive use of fraudulent documentation in the foreclosure process, including 

37 This remains recorded with MERS as ‘mortgagee’. This allows the mortgage 
industry to use MERS to evade paying the fees and taxes related to mortgage transactions. 
See Peterson (n 35) 1362.

38 This leads to new problems, such the one raised in Deutsche Bank National Trust 
Co v Maraj 2008 NY Slip Op 50176 (U) (NY Sup Ct Kings Co).

39 Peterson (n 35) 1362 and 1373.
40 See National Consumer Law Center, Foreclosures (4th edn, Boston, MA, National 

Consumer Law Center 2010) 143. See also the decision in Johnson v Home State Bank 501 
US 78, 111, S Ct 2150, 2154, 115 L Ed 2d 66 (1991). 

41 In fact, it is MERS itself that alternately presents itself as a mere agent of the 
mortgagee (when it is sued for fraud, bad practice or violation of consumers’ rights) or as 
a mortgagee (when tries to foreclose a mortgage). See, in this sense, Peterson (n 35) 1376.

42 ibid, 1399. 
43 ‘Mortgage Mess: Who Really Owns Your Mortgage’ Sixty Seconds (3 April 2011) 

http://www.cbsnews.com/video/watch/?id=7361596n accessed 19 July 2013.
44 Commonwealth of Massachusetts v Bank of America et al (Superior Court 

Depatment of the Trial Court 11-4363, 1 December 2011) http://www.mass.gov/ago/news-
DQG�XSGDWHV�SUHVV�UHOHDVHV������¿YH�QDWLRQDO�EDQNV�VXHG�E\�DJ�FRDNOH\�KWPO accessed 29 
October 2012.
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Contemporary Housing Issues in a Globalized World48

so-called ‘robo-signing’, foreclosing without holding the actual mortgage, 
corrupting [the] Massachusetts land recording system through the use of MERS, 
DQG�IDLOLQJ�WR�XSKROG�ORDQ�PRGL¿FDWLRQ�SURPLVHV�WR�0DVVDFKXVHWWV�KRPH�RZQHU�45

In relation to this, JP Morgan, Bank of America, Citigroup, Ally Financial and 
Wells Fargo & Company were accused of faulty foreclosure practices. However, 
in 2012, a settlement was reached with the Department of Justice, the Department 
of Housing and Urban Development and 49 states, through which the lenders 
were given immunity from prosecution for this cause in exchange for direct 
compensation ($25 billion) to home-owners who were at risk of foreclosure or 
who had already been foreclosed.

Thus, the system of mortgage transfer in the US is in jeopardy, giving rise 
to questions concerning the credibility of the whole US mortgage securitization 
process. This situation creates major risks for US MBS holders. It is remarkable 
that only now, after 40 years of US mortgage securitization, is there an active 
discussion in the US on how mortgages can be properly transferred as an essential 
step in any standard US securitization process. This discussion is taking place 
at a number of levels: in the report of the Permanent Editorial Board for the 
Uniform Commercial Code 2011;46 regarding the differences in the transfer of 
regular mortgages and deeds of trust;47 among authors who have evidenced sharp 
differences among different systems;48 within the mortgage industry itself;49 and in 
the courts, such the decisions in Ibanez and Bevilacqua.50

45 ‘First Major State Lawsuit Filed Over “Robo-Signing”’ CNBC (1 December 2011) 
http://www.cnbc.com/id/45511868 accessed 15 March 2013.

46 The Permanent Editorial Board for the Uniform Commercial Code, ‘Application of 
the Uniform Commercial Code to Selected Issues Relating to Mortgage Notes’ 14 November 
2011. The American Law Institute and the National Conference of Commissioners on 
Uniform State Laws (14 November 2011) establishes a set of four rules on the basis of the 
Uniform Commercial Code, but it says that: ‘The enforcement of real estate mortgages by 
foreclosure is primarily the province of a state’s real property law.’

47 See National Consumer Law Center (n 40) 145; and Landmark National Bank v 
Kesler, 216 P 3d 158 (which establishes that separating interests of note and deeds of trust 
can leave the mortgage unenforceable).

48 Nelson (n 32) 591 and 592.
49 See the discussion of the report of the American Securitization Forum, ‘Transfer 

and Assignment of Residential Mortgage Loans in the Secondary Mortgage Market’ ASF 
White Paper Series (16 November 2010).

��� 7KH�¿UVW�FDVH�LV�US Bank National Association v Antonio Ibanez, Supreme Judicial 
Court of Massachusetts, 7 January 2011 (458 Mass 637), in which the Court stated that: 
‘In Massachusetts, where a note has been assigned but there is no written assignment of 
the mortgage underlying the note, the assignment of the note does not carry with it the 
assignment of the mortgage. Barnes v Boardman 149 Mass 106, 114 (1889). Rather, the 
holder of the mortgage holds the mortgage in trust for the purchaser of the note, who has 
an equitable right to obtain an assignment of the mortgage, which may be accomplished 
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A Legal Perspective 49

,W� LV�ZRUWK�PHQWLRQLQJ� WKH� UHOHYDQW� LQHI¿FLHQFLHV� �GHOD\V� DQG� ORVVHV�� RI� WKH�
mortgage enforcement systems in the US that directly affect the capacity for 
lenders to recover the money they have lent, and therefore the capacity of investors 
in MBSs to recover the money they have invested in those securities. The average 
time to process a foreclosure in the US increased from 253 days in 2007 to 674 
days in 2011, although the duration is about three years in Florida, Washington 
and New York.51 Mortgage foreclosure law differs from one state to another.52 In 
40 per cent of states, it is only possible to start a judicial foreclosure, which is a 
ORQJ��FRPSOH[��H[SHQVLYH�DQG�LQHI¿FLHQW�V\VWHP�53�,I�WKH�OHQGHU�¿QDOO\�VXFFHHGV�LQ�
IRUHFORVLQJ��WKH�LQHI¿FLHQW�DXFWLRQ�SURFHVV�LQYROYLQJ�WKH�VKHULII�GRHV�QRW�IDFLOLWDWH�
a proper sale of the property based on its market price – a system which causes 
losses to the lender that may affect the stability of the securitization structure in 
which that particular mortgage was included. Second, those states in lighter grey 
in Figure 2.2 are non-recourse states – where the mortgagee is only secured with 
the charged property and not with the rest of the estate of the mortgagor. The 
possibility of mortgage default can be up to 81 per cent higher in these compared 
with recourse states.54 This has given rise to the phenomenon of the ‘strategic 
defaulter’ – those mortgagors who can pay the mortgage, but since their property 
is worth less than the money they still owe to the lending institution, they simply 
‘walk away’, giving the lender the keys of the property.55

E\�¿OLQJ�DQ�DFWLRQ�LQ�FRXUW�DQG�REWDLQLQJ�DQ�HTXLWDEOH�RUGHU�RI�DVVLJQPHQW�¶�,Q�WKH�SUD[LV�
this means that thousands or even millions of mortgages are unenforceable (and therefore 
the MBSs issued over them depreciated greatly or simply defaulted as they were often 
structured over closed pools of mortgages) unless mortgagees acquire all those notes or 
‘forge’ them through robo-signing because they did not exist at all. The second case is 
Bevilacqua v Rodriguez, Supreme Judicial Court of Massachusetts, 18 October 2011 (460 
0DVV�������ZKLFK� FRQ¿UPHG� WKDW� WKH�PRUWJDJH�KROGHU�PXVW� KDYH� D� YDOLG� DVVLJQPHQW� RI�
mortgage to foreclose a property.

51 Les Christie, ‘Foreclosure Free Ride: 3 Years, No Payments’ CNN Money (28 
December 2011) http://money.cnn.com/2011/12/28/real_estate/foreclosure/index.htm accessed 
18 September 2012.

52 Nelson (n 32) 586.
53 Prentiss Cox, ‘Foreclosure Reform Amid Mortgage Lending Turmoil: A Public 

Purpose Approach’ (2008) 45 (3) Houston Law Review 699; see also Nelson (n 32) 586.
54 Ghent and Kudlyak (n 10) 29. See also Kreitzer (n 19) 46 and 47.
55 Moreover, there is a plethora of techniques available to the borrower to delay 

WKH�IRUHFORVXUH��VXFK�DV�¿OLQJ�IRU�EDQNUXSWF\��VWD\LQJ�DW�KRPH�GXULQJ�IRUHFORVXUHV��HTXLW\�
skimming, etc. Other arrangements with the lender, such as deeds in lieu, short sales or 
conciliations, also affect the secondary mortgage market as they usually entail a loss to 
the lender, which is transferred to the MBS investors if that mortgage was included in a 
backing pool.
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Contemporary Housing Issues in a Globalized World50

Source: own elaboration 56

7KXV�� LW� LV� TXHVWLRQDEOH� ZKHWKHU� WKH� LQHI¿FLHQFLHV� LQ� µ86�PRUWJDJHV¶� ZHUH�
already known by investors at the time they bought US MBSs and CDOs, or 
whether they were being taken into account by rating agencies when they were 
giving ‘Triple A’ ratings to those mortgage-collateralized MBSs and CDOs. All 
WKLV�HYLGHQFHV�D�VLJQL¿FDQW�OHYHO�RI�GLVWRUWLRQ57 of the legal system and generalized 
reckless practices in the origination, transfer and enforcement of mortgages in the 
86��7KLV�KDV�FOHDUO\�FRQWULEXWHG�WR�WKH�IDLOXUH�RI�WKH�LQWHUQDWLRQDO�¿QDQFLDO�V\VWHP�
and the globalization of the crisis.

From the International Crisis to the Detrimental Impact on the Spanish 

Housing System

,Q�������JOREDO� ORVVHV� LQ� WKH� LQWHUQDWLRQDO�EDQNV�DQG�RWKHU�¿QDQFLDO� LQVWLWXWLRQV�
arising from US-originated assets were estimated at approximately $2.7 trillion.58 
In Europe, three major British banks lost $31.8 billion, two major Swiss banks 

56 Using the data of Ghent and Kudlyak (n 10) 44 and 55.
57 On this concept, see Steven L Schwarcz, ‘Distorting Legal Principles’ (2010) 35(4) 

Journal of Corporation Law, available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_
id=1532465 accessed 18 September 2012.

58 International Monetary Fund, ‘Global Financial Stability Report (GFSR)’  
(April 2009) 11 http://www.imf.org/external/pubs/ft/gfsr/2009/01/pdf/text.pdf accessed  
18 September 2012.

Figure 2.2 Recourse (dark grey) and non-recourse (light grey) states. 
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lost $62.3 billion, and $41.1 billion was lost by three major German banks up to 
December 2008, – all traceable to the US subprime crisis.59 These losses heavily 
affected the capital position of the banks, which entered a liquidity crisis. The 
securitization market dropped dramatically, as did interbank lending, due to the 
JHQHUDO� ODFN� RI� WUXVW� EHWZHHQ� ¿QDQFLDO� LQVWLWXWLRQV�� ,Q� VRPH� FRXQWULHV�� VXFK� DV�
Spain, banks almost completely ceased lending to families or businesses, thus 
YLUWXDOO\�KDOWLQJ�WKH�HFRQRP\��,W�LV�VLJQL¿FDQW�WKDW�LQ�������ORDQV��PRVWO\�PRUWJDJH�
loans) represented about 65 per cent of the Spanish banks’ balance sheets.60

Indeed, the 6SDQLVK�HFRQRP\�DQG�¿QDQFLDO�V\VWHP�KDV�SHUIRUPHG�HYHQ�ZRUVH�
than would be expected during a globalized crisis, particularly when compared 
to the impact in the majority of EU countries. Although many causes could have 
contributed to this, it is suggested that the last housing boom/bubble (1995–2007) 
is one of the most relevant. In a manner similar to the US pattern described above, 
the promotion of widespread home-ownership at any cost, combined with the 
speculative or the buy-to-let business approach, has been prevalent in Spain and 
other European countries. Spanish housing policy, before and during the housing 
bubble, involved massive construction and enormous levels of mortgage loans, 
which has now led to an over-indebted society.61 This was facilitated by ready 
access to mortgage credit as a result of low interest rates and the liquidity of 
6SDQLVK� EDQNV�� ZKLFK� EHQH¿WHG� IURP� D� JRRG� LQWHUEDQN� OHQGLQJ� V\VWHP� �EDVHG�
on trust among banks), and the massive issuing of Spanish covered bonds and 
MBSs. In fact, Spanish banks had for many years been the second largest issuer of 
covered bonds and MBSs after Germany (covered bonds), and the UK (MBSs).62 
Other countries such as Ireland experienced similar policies and a housing market 
collapse on a similarly large scale.63

59 Cox, Faucette and Valenzuela (n 6) 18.
60 Ibid.
61 For numbers, see below.
��� 6HH�6HUJLR�1DVDUUH�$]QDU��µ2SHUDFLRQHV�SDVLYDV��/D�UH¿QDQFLDFLyQ�GH�FUpGLWRV�\�

SUpVWDPRV�KLSRWHFDULRV¶�LQ�(VWKHU�0XxL]�(VSDGD��6HUJLR�1DVDUUH�$]QDU�DQG�(OHQD�6iQFKH]�
-RUGiQ��HGV���La reforma del mercado hipotecario (Madrid, Edisofer 2009) 399–552, but 
especially 406–12, where the bad performance of Spanish covered bonds when compared 
to other European covered bonds since the beginning of the crisis is discussed.

��� $W� OHDVW� WKUHH�DXWKRULWDWLYH� UHSRUWV�RQ� WKH� ,ULVK�¿QDQFLDO� FULVLV�KDYH�KLJKOLJKWHG�
massive overlending, which overheated the housing market. See Klaus Regling and 
Max Watson, A Preliminary Report on the Sources of Ireland’s Banking Crisis (Dublin, 
*RYHUQPHQW� 3XEOLFDWLRQV� 2I¿FH� ������� &RPPLVVLRQ� RI� ,QYHVWLJDWLRQ� LQWR� WKH� %DQNLQJ�
Sector in Ireland, Misjudging Risk: Causes of the Systemic Banking Crisis in Ireland 
(March 2011), known as the Nyberg Report; Governor of the Central Bank, The Irish 
Banking Crisis. Regulatory and Financial Stability Policy 2003–2008 (Dublin, The 
6WDWLRQHU\�2I¿FH��������7KLV�ODWWHU�UHSRUW�VKRZV�WKDW�E\�������WKH�LQFUHDVH�LQ�FRQVWUXFWLRQ�
DQG�KRXVLQJ�KDG�LQFUHDVHG�EH\RQG�SRSXODWLRQ�QHHGV��UHÀHFWLQJ�VSHFXODWLYH�SXUFKDVHV�WKDW�
represented 15 per cent of the housing stock that stood vacant. But it also says (at 30) that 
WD[DWLRQ� LQFHQWLYHV�DLPHG�DW� WKH�FRQVWUXFWLRQ�VHFWRU��H�J�� ORZHULQJ�VWDPS�GXW\�¿YH� WLPHV�
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Contemporary Housing Issues in a Globalized World52

However, in Spain, the situation was more severe as a consequence of the 
unavailability of a real alternative housing tenure to home-ownership. For years, the 
Spanish housing rented sector remained one of the smallest in Europe (see Figure 
2.3), which in practice meant that it was of poor quality and relatively expensive.64 
$OO�WD[�EHQH¿WV�ZHUH�WDUJHWHG�DW�KRPH�RZQHUV�UDWKHU�WKDQ�WHQDQWV�OHVVHHV��7KHUH�
ZDV�DQ�LQHI¿FLHQW�HYLFWLRQ�SURFHVV�IRU�UHQWHG�SURSHUWLHV��ZKLFK�FRPSDUHG�SRRUO\�
ZLWK� DQ� HI¿FLHQW� �EXW� YHU\� OHQGHU�RULHQWHG�� PRUWJDJH� HQIRUFHPHQW� SURFHGXUH��
State housing plans revolved around build-to-sell rather than a renting-what-is-
already-built-oriented approach. Market advantages, in the form of structured and 
funded mortgage facilities, have overshadowed an undeveloped rented market, 
while Spanish legislation over the past 60 years focused on the needs of banks 
and home-owners rather than lessors and lessees. The result is that, even today, 
only about 15 per cent of households occupy rented housing and only two per cent 
occupy social rented housing. Thus, there is still no real (in terms of affordability, 
quality, stability, etc.) alternative to home-ownership for families, which is an 
issue in many other European states .65

,Q�IDFW��VLQFH�WKH�EHJLQQLQJ�RI�WKH�¿QDQFLDO�FUDVK�LQ�WKH�ODVW�TXDUWHU�RI������
(and the subsequent mortgage and housing crisis), Spanish economic stability66 

EHWZHHQ� ����� DQG� ����� WR� LPSURYH� WKH� DIIRUGDELOLW\� RI� KRXVHV� WR� ¿UVW�WLPH� EX\HUV� DQG�
special schemes, existed for many types of constructions. Moreover (at 31), the ceiling on 
the income tax deductibility of mortgage interest for owner-occupiers was increased four 
times between 2000 and 2008. See also P van den Noord, ‘Tax Incentives and House Price 
Volatility in the Euro Area: Theory and Evidence’, OECD Economics Department Working 
Papers No 356, 2011, 9, which clearly stated that the tax system was subsidizing housing in 
Ireland and Spain (among others).

64 See a complete discussion in Sergio Nasarre-Aznar and Estela Rivas Nieto, ‘La 
QDWXUDOH]D� MXUtGLFR�SULYDGD�\�HO� WUDWDPLHQWR�¿VFDO�GH� ODV�QXHYDV� VRFLHGDGHV�FRWL]DGDV�GH�
LQYHUVLyQ�HQ�HO�PHUFDGR�LQPRELOLDULR��62&,0,�¶�HQ�OD�/H\���������(VWXGLRV�)LQDQFLHURV��
5HYLVWD� GH� &RQWDELOLGDG� \� 7ULEXWDFLyQ�� ����� ',&�� ������� DQG� '� 5DH� DQG� 3� YDQ� GHQ�
Noord, ‘Ireland’s Housing Boom. What Has Driven it and Have Prices Overshot?’ OECD 
Economics Department Working Papers No 492, 6.

��� 6HH�D�FRPSOHWH�GLVFXVVLRQ�RI�WKLV�LQ�0RQWVHUUDW�3DUHMD�(DVWZD\��µ(O�UpJLPHQ�GH�
tenencia de la vivienda’ in Jesús Leal (ed), La política de vivienda en España (Madrid, Ed 
Pablo Iglesias 2010) 101.

66 Which has been recently (2011–12) replicated into a political crisis (e.g. the 
form of state divided into autonomous regions since 1978 is in question, with Catalonia’s 
current government requesting the independence from the rest of Spain (see http://
www.nytimes.com/2012/10/06/world/europe/in-catalonia-spain-artur-mas-threatens-to-
secede.html?partner=rss&emc=rss&smid=tw-nytimes&_r=0 accessed 6 October 2012) 
and serious social unrest (e.g. just in the main city of Spain, Madrid, there have been 
983 demonstrations between July and September 2012 (see ‘Las manifestaciones pasan 
factura a Madrid’ LaVanguarida (27 September 2012) http://www.lavanguardia.com/
local/madrid/20120927/54351933893/las-manifestaciones-pasan-factura-a-madrid.html 
accessed 6 July 2013.
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itself has been in constant danger.67 This has had an important impact on housing. 
7KH� IROORZLQJ�GDWD�RXWOLQHV� WKH� FXUUHQW� VLWXDWLRQ�RI�KRXVLQJ� LQ�6SDLQ� DIWHU�¿YH�
years of economic crisis:

1. From 2007 to 2011, there have been 330,000 mortgage foreclosures.68 
Paradoxically, the new census of 2011 reveals that there are 3.5 million 
empty dwellings.69

2. Mortgage funding and house sales are still decreasing – down by 29.3 in 
2011 compared to 2010.70

67 The massive banking reforms through mergers and acquisitions and nationalization, 
the current lack of liquidity of Spanish banks that remain untrustworthy in international 
business, the ‘intervention’ of the EU in the Spanish economy in July 2012, the creation of 
a ‘bad bank’ with thousands of unsold properties at bargain prices, the sovereign rate risk 
that exceeded 600 basic points in relation to Germany in July 2012 and the cuts in workers’ 
salaries and other social rights are only some examples of the elements of the drama.

68 Consejo General Del Poder Judicial, ‘Datos sobe el efecto de la crisis en los 
yUJDQRV�MXGLFLDOHV��7�����¶��0DGULG��������www.poderjudicial.es accessed 19 July 2013, 
XQGHU�µ(VWDGtVWLFD¶��+RZHYHU�WKLV�GDWD�GRHV�QRW�GLIIHUHQWLDWH�EHWZHHQ�¿UVW�UHVLGHQFHV�DQG�
other dwellings or even between dwellings and other type of properties.

��� 6HH��KRZHYHU��-XDQ�&DUORV�0DUWLQH]��µ(Q�(VSDxD�XQ����SHU�FHQW�GH�ODV�YLYLHQGDV�HVWiQ�
vacías’ El Pais Economia (8 May 2012) http://economia.elpais.com/economia/2012/01/05/
actualidad/1325752378_850215.html accessed 18 September 2012.

70 Statistics can be found at the website of the Ministerio de Fomento http://www.
fomento.gob.es/BE2/?nivel=2&orden=34000000 accessed 18 September 2012.

Figure 2.3 Number of dwellings by type of tenure in Europe, 2009.

Source, Eurostat.

Kenna Book 1.indb   53 12/2/2013   1:51:06 PM



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

P
ro

o
f 
C

o
p
y
 

Contemporary Housing Issues in a Globalized World54

3. Some 5.7 million people were unemployed in July 2012, an employment 
rate of 24.63 per cent.71�7KLV�KDV�D�VLJQL¿FDQW�LQÀXHQFH�LQ�WKH�LQFUHDVLQJ�
number of defaulted (mortgage) loans.

4. According to The Economist (9 February 2012), on the basis of 
XQHPSOR\PHQW� DQG� LQÀDWLRQ� UDWLRV�� 6SDLQ� LV� FXUUHQWO\� WKH� VL[WK� SRRUHVW�
country out of a list of 92.72 According to UNICEF, some 2.2 million 
children in Spain are living in families below the poverty threshold.73

5. According to Eurostat, some 37 per cent of the Spanish population between 
18 and 35 consider access to a dwelling as one of the most important 
problems facing Spanish youth74 and as the main cause of why children 
are not leaving their parents’ house until they are 30 years old.75 Even 
then, some 30 per cent still need economic support from their parents or 
other relatives.76

There are at least four legal factors which, in my opinion, contribute to an 
understanding of the current situation of Spanish housing and mortgage markets, 
and which bear similarities to factors in the US that caused the crisis.

First, bad banking practices are a major contributory factor. For many years, 
Spanish banks undertook bad practices by offering inadequate products,77 
including those related to their mortgage loans. Subprime mortgages were also 
a reality in Spain during the housing bubble. Lenders granted mortgages of even 
more than 100 per cent LTV, regardless of the capability of the borrower to pay 

71 According to the Instituto Nacional de Estadistica (INE): http://www.ine.es/
jaxi/PHQX�GR"W\SH SFD[LV	SDWK � SHU� FHQW�)W��� SHU� FHQW�)H���BPQX	¿OH LQHEDVH	/ � 
accessed 18 September 2012.

72 ‘Feeling Gloomy’ The Economist (9 January 2012) http://www.economist.com/
blogs/graphicdetail/2012/01/daily-chart-0 accessed 18 September 2012.

��� 81,&()��µ/D�LQIDQFLD�HQ�(VSDxD�����±������(O�LPSDFWR�GH�OD�FULVLV�HQ�ORV�QLxRV¶�
(May 2012) 8 KWWS���ZZZ�XQLFHI�HV�VLWHV�ZZZ�XQLFHI�HV�¿OHV�,QIDQFLDB����B����B¿QDO�
pdf accessed 17 September 2012.

��� &HQWUR� GH� ,QYHVWLJDFLRQHV� 6RFLROyJLFDV� �&,6��� µ(VWXGL� ����¶� ���� $SULO� ������
http://www.cis.es accessed 18 September, 2012.

75 Eurostat, ‘Youth in Europe. A Statistical Portrait’ (2009) 31 http://epp.eurostat.
ec.europa.eu/cache/ITY_OFFPUB/KS-78-09-920/EN/KS-78-09-920-EN.PDF accessed 18 
September 2012.

��� )XQGDFLRQ�(QFXHQWUR�� µ,QIRUPH�(VSDxD�������8QD� LQWHUSUHWDFLyQ�GH�VX�UHDOLGDG�
social’ (2011) 191 http://www.fund-encuentro.org/ accessed 19 September 2012.

��� $V�DQ�H[DPSOH��WKH�6SDQLVK�6HFXULWLHV�([FKDQJH�&RPPLVVLRQ��&RPLVLyQ�1DFLRQDO�
GHO�0HUFDGR�GH�9DORUHV��KDV�HVWDEOLVKHG�¿QHV�IRU����FUHGLW�LQVWLWXWLRQV�IRU�FRPPHUFLDOL]LQJ�
a kind of security called ‘preferred participations’ (participaciones preferentes) without 
H[SODLQLQJ�WKHP�SURSHUO\�WR�WKHLU�FOLHQWV��DQG�WKXV�IDLOLQJ�WR�IXO¿O�WKH�0DUNHWV�LQ�)LQDQFLDO�
Instruments Directive requirements to obtain a proper consent from them: http://economia.
elpais.com/economia/2012/09/13/actualidad/1347528967_278279.html accessed 13 September 
2012.
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the instalments under the mortgage.78 The careless examination of the repayment 
capability of the borrower led, according to the Bank of Spain, to a delinquency 
rate of housing mortgage loans of 3.22 per cent in mid-2012, up from 1.31 per 
cent in mid-2008.79 The risk to banks was usually covered by requiring borrowers 
WR�¿QG� D� IULHQG�RU� D� UHODWLYH� WR�PRUWJDJH� WKHLU� RZQ�GZHOOLQJ�� RU� HYHQ�SURYLGH�
a personal guarantee (aval) with their whole estate for the repayment of the 
mortgage loan. This practice has contributed to the extension of the housing crisis 
among families of all income levels.80 Similarly, for years, Spanish banks had sold 
ULVN\�¿QDQFLDO�SURGXFWV� WR�ERWK�VPDOO�FRUSRUDWLRQV�DQG�FRQVXPHUV��7KHVH�ZHUH�
arranged with corresponding credit default swaps, to stabilize the volatility of the 
variable interest rate of their mortgage loans (referenced to the Euribor index)81 or 
WR�SURYLGH�D�ÀRRU�FODXVH�ZLWKLQ�WKH�PRUWJDJH�ORDQ�FRQWUDFW�WHUPV��7KHVH�W\SHV�RI�
¿QDQFLDO�SURGXFWV�ZHUH�FRPPHUFLDOL]HG�MXVW�D�IHZ�PRQWKV�EHIRUH�WKH�ELJJHVW�GURS�
of the Euribor in its history82�DQG�VRPH�PRQWKV�DIWHU�WKH�¿UVW�HIIHFWV�RI�WKH�FUHGLW�
crunch in Spain.83 Many of those contracts were worded in an obscure manner for 
FOLHQWV��7KH�UHIHUHQFH�LQGH[HV�ZHUH�LPSRVHG�E\�WKH�EDQNV��D�¿[HG�UHIHUHQFH�LQGH[�
of around 4.5 per cent), which, in practice, meant that since October 2008, clients 
have been paying extra over and above their mortgage instalments to the banks 
on a monthly basis. This is the typical obligation resulting from an interest rate 
VZDS�RU�D�ÀRRU�FODXVH��DV�WKH�(XULERU�KDV�UHPDLQHG�VLQFH�WKHQ�ORZHU�WKDQ�WKRVH�
‘agreed’ reference indexes.

0RUHRYHU�� FXVWRPHUV�FOLHQWV� IRXQG� LW� YHU\� GLI¿FXOW� WR� DVVHVV� WKH� UHDO� OHJDO�
and economic consequences of underwriting those contracts, as neither neutral 
nor complete information was provided to them. There was no legal requirement 
to ensure that customers/clients understood all the details of the arrangement, 
demonstrating the major asymmetry of information between the parties. Banks 
could have reasonably been expected to have known in advance that the Euribor 
UDWH� ZRXOG� GURS� VLJQL¿FDQWO\�� RU� ZHUH� DW� OHDVW� PRUH� OLNHO\� WR� GR� VR� WKDQ� WKH�

78 Since 2002, banks have been legally allowed to securitize Spanish subprime 
mortgages through the issue of Spanish asset-backed securities (ABSs) (bonos de titulización 
de activos). This meant that Spanish banks were allowed to get rid of problematic mortgages 
as soon as they were granted and therefore they had no problem in granting them to families 
and people who were unable to repay them.

��� ,W� LV� DERXW� ��� SHU� FHQW� IRU�PRUWJDJH� ORDQV� JUDQWHG� WR� EXLOGHUV�� 6HH�$VRFLDFLyQ�
Hipotececaria Espanola, ‘Tasas de dudosidad hipotecaria, Segundo Trimestre 2012’ (2012) 
KWWS���ZZZ�DKH�HV�ERFPV�LPDJHV�E¿OHFRQWHQW���������������SGI"YHUVLRQ �� accessed 6 
October 2012.

80 ‘Las ejecuciones hipotecarias amenazan ya a las familias de las zonas de rentas 
altas’ El Mundo (24 September 2012) http://www.elmundo.es/elmundo/2012/09/24/
suvivienda/1348478744.html accessed 9 September 2012.

81 ‘EURIBOR’ (the Euro Interbank Offered Rate) is the money market reference rate 
for the euro.

82 October 2008.
83 September 2007.
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Contemporary Housing Issues in a Globalized World56

consumers or small businesses with whom they made such arrangements. The 
courts have reacted to this situation by declaring many hundreds of swaps, caps, 
ÀRRU�FODXVHV�DQG�VLPLODU�¿QDQFLDO�GHULYDWLYH�DJUHHPHQWV�YRLG�

,W�LV�VLJQL¿FDQW�WKDW�WKH�WUDQVSRVLWLRQ�RI�WKH�0DUNHWV�LQ�)LQDQFLDO�,QVWUXPHQWV�
Directive (MiFID)84 into Spanish law arrived late, in 2008, when all banking 
activity had already virtually stopped. Although now implemented, its application 
has been disappointing for non-professional customers. Indeed, non-professional 
customers can still engage in contracts associated with the vast majority of risky 
¿QDQFLDO� SURGXFWV�� HYHQ� ZKHUH� WKH� QRQ�SURIHVVLRQDO� FXVWRPHU� KDV� QRW� SDVVHG�
the adequacy or convenience test. This, in practice, means that he or she does 
not know what he or she is contracting, and is bound just by signing that he 
or she agrees to the contract (even if he or she does not understand it and/or 
its consequences). Conversely, banks are using these tests as a defence against 
claims from consumers to demonstrate that they had properly assessed them, and 
that the customers wished to enter into contracts for these products, even if they 
did not understand them.85

Spanish legislation has allowed and even promoted new forms of risky 
EDQNLQJ�SUDFWLFHV��HYHQ�LQ�WKH�GHOLFDWH�¿HOG�RI�KRXVLQJ��,Q�WKLV�VHQVH��WKH�UHIRUP�
of the mortgage market in Spain, by Act 41/2007,86 introduced two new risky 

84 Directive 2004/39/EC of the European Parliament and of the Council of 21 
$SULO������RQ�PDUNHWV�LQ�¿QDQFLDO�LQVWUXPHQWV�DPHQGLQJ�&RXQFLO�'LUHFWLYHV��������((&�
and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council 
and repealing Council Directive 93/22/EEC (OJEU, 30 April 2004, L145/1).

85 This is a similar criticism noted in C Castronove, ‘Information Duties and 
Precontractual Good Faith’ (2009) 4 European Review of Private Law 568 of consumers’ 
protection through long lists of pre-contractual information to be provided by the 
professional seller before an arrangement (see, as an example, the 20 pieces of pre-
contractual information to be provided in distant contracts according to art 6 of Directive 
2011/83/EU of the European Parliament and of the Council of 25 October 2011 on 
consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the 
European Parliament and of the Council and repealing Council Directive 85/577/EEC and 
Directive 97/7/EC of the European Parliament and of the Council, OJEU 22 November 
2011, L304/64). Basically, consumers do not read all this information on a regular basis 
and, even if they do so, in some cases they may not fully understand it, thus evidencing that 
there is not necessarily a correlation between more pre-contractual information and more 
consumer protection. For criticism of this system, see T Sefton Green, Mistake, Fraud 
and Duties to Inform in European Contract Law (Cambridge University Press, 2009) 398. 
See also research on this in the US in O Ben-Shahar and CE Schneider, ‘The Failure of 
Mandated Disclosure’, Chicago Working Paper Series Index (March 2010) 64, where it is 
shown that the history of compulsory provision of information ‘is a history of failure’. See 
also F Marotta Wurgler, ‘Will Increased Disclosure Help? Evaluating the Recommendation 
of the ALI’s “Principles of the Law of Software Contracts”’ (2011) 78 (1) University of 
Chicago Law Review 165 

��� 6SDQLVK�$FW� ��������� �� 'HFHPEHU�� ZKLFK� PRGL¿HV�$FW� �������� ���0DUFK�� RI�
regulation of the mortgage market (BOE 8 December 2007, no 294, 50593).
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practices that were discouraged by the European Commission White Paper on the 
Integration of EU Mortgage Credit Markets.87�7KH�¿UVW�RI�WKH�WZR�LV�UHODWHG�WR�WKH�
W\LQJ�SUDFWLFHV��L�H��EDQNLQJ�SUDFWLFHV�WKDW�PDNH�LW�PRUH�GLI¿FXOW�IRU�WKH�ERUURZHU�
to change his or her lending institution because of the costs or the numerous links 
with the existing lender. Thus, while Act 41/2007 limited the effects of former 
$UWLFOH���RI�$FW��������RQ�VXEURJDWLRQ�DQG�PRGL¿FDWLRQ�RI�PRUWJDJH�ORDQV�88 from 
2007 onwards, as soon as the borrower receives an offer from a new lender, he or 
VKH�FDQQRW�FKDQJH�LI�WKH�H[LVWLQJ�OHQGHU�PDWFKHV�WKLV�RIIHU��6LJQL¿FDQWO\��2EMHFWLYH�
3.4 of the European Commission White Paper 2007 strongly discourages the 
establishment of such limitations on borrowers in Europe.89 Moreover, Article 9 
of the Report of the Economic and Monetary Affairs Committee90 of the European 
Parliament clearly states that countries should forbid these tying products. 
Surprisingly, however, Article 18 of the same Report foresees a similar outcome 
to the one in Spanish Act 41/2007, which is not desirable as it is contrary to the 
EU principle of freedom of movement of people and is against free competition 
among lending institutions in Europe, freedom of choice and consumer mobility.

A second paradox arises in the context of the Commission’s caution in the White 
Paper in respect of equity-release products, such as the reverse mortgage. Yet, these 
type of products are legally backed in Article 18 of the Report of the Economic 
and Monetary Affairs Committee and the reverse mortgage was introduced for 
WKH�¿UVW�WLPH�LQWR�6SDQLVK�ODZ�E\�$GGLWLRQDO�'LVSRVLWLRQ���RI�$FW����������$V�DQ�
example of this approach in Spain, Figure 2.4 shows the ‘recommended’ way in 
which a person’s life can be linked to a single lending institution. First the lender 
JUDQWV�D�PRUWJDJH�ORDQ�WR�EX\�WKH�¿UVW�IDPLO\�GZHOOLQJ�ZKHQ�WKH�ERUURZHU�LV�LQ�
his or her mid-twenties; then it grants consumer loans when the borrower has 
partially repaid the mortgage loan and he or she is between his or her mid-forties 

87 White Paper on the Integration of EU Mortgage Credit Markets, COM(2007) 807 
¿QDO��

88 BOE 4 April 1994, no 80, 10364.
89 Consumer mobility is a clear-cut objective of the White Paper to achieve a true 

European mortgage market. In this sense, it says (at 5) that: ‘Information alone cannot, 
however, facilitate customer mobility. By increasing switching costs, “tying” practices 
(e.g. obliging the consumer to open a current account or take out an insurance policy with 
the same company when purchasing a mortgage credit) effectively bind consumers to a 
SDUWLFXODU�¿QDQFLDO�VHUYLFHV�SURYLGHU��WKXV�UHVWULFWLQJ�PRELOLW\�DQG�ZHDNHQLQJ�FRPSHWLWLRQ��
Practices such as obliging consumers to transfer their salary to the current account attached 
to the mortgage credit may have a similar effect. These practices not only have implications 
for customer mobility but can also reduce price and product competition in the markets 
for the tied and tying products and discourage the entry of new players, particular those 
providers specialising in the tied product.’

90 ‘Home Loans: Better Advice for Borrowers, More Stable Markets for Lenders’, 
press release, Committee of Economic and Monetary Affairs (7 July 2012) http://www.
HXURSDUO�HXURSD�HX�VLGHV�JHW'RF�GR"SXE5HI ���(3��7(;7�,0�35(66���������,35���
�����'2&�;0/�9���(1	ODQJXDJH (1 accessed 9 September 2012.

Kenna Book 1.indb   57 12/2/2013   1:51:07 PM



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

P
ro

o
f 
C

o
p
y
 

Contemporary Housing Issues in a Globalized World58

DQG�PLG�VL[WLHV��DQG�¿QDOO\�LW�JUDQWV�HTXLW\�UHOHDVH�SURGXFWV�ZKHQ�WKH�ERUURZHU�
UHWLUHV�� 7KLV� IRUP� RI� FRQWLQXRXV� GHSHQGHQF\� RQ� WKH� VDPH� ¿QDQFLDO� LQVWLWXWLRQ�
means that it is too onerous or complicated to change the lending institution. From 
25 years to death (where the reverse mortgage operates), this process even links 
the borrower’s heirs to the lender, since the heir must decide whether to repay 
the parent’s reverse mortgage (perhaps with another mortgage loan) or allow the 
family home to be sold or be given to the lender.

 (literal translation from the original title)91

In relation to mortgage procedural law, the Spanish mortgage enforcement 
system and insolvency system is one of the most lender-oriented in Europe. The 
former has not traditionally allowed the borrower as a consumer to raise any 
defence in relation to abusive clauses (Articles 695 and 698) that may be present in 
the loan contract, an approach which does not seem reasonable.92 A request to the 
European Court of Justice to determine whether the system foreseen in Spanish 

91 Santos Gonzalez Sanchez, ‘Presente y futuro del negocio hipotecario’ a handout 
of a paper given at the Curso de crédito hipotecario conference (Barcelona, Universidad 
Rovira i Virgili 2008).

92 According to art 83 RDL 1/2007, they are void and can render the whole loan 
contract ineffective. In this case, the ineffectiveness of the loan contract will affect the 
mortgage validity that secures that loan contract, thus making it void. This is because 
Spanish mortgages are legally dependent on the credit they secure (legal accessoriness). 

Figure 2.4 ‘Useful’ life of an immovable versus indebtedness

YEARS
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ODZ�FRQÀLFWV�ZLWK�(XURSHDQ�FRQVXPHU�ODZ93 has been recently decided (in Aziz v 
Catalunya Caixa),94 where it has been stated that this situation goes against EU 
law (Directive 93/13/CEE).95 thus forcing the Spanish government to reform the 
law (Act 1/2013, 14th May96) and causing the suspension of hundreds of mortgage 
enforcement procedures. Moreover, the mortgagee can, in the same procedure, 
take action against the rest of the estate of the consumer after an unsuccessful 
auction of the mortgaged property (Article 579 LEC), a situation that is not the 
case in many European countries.97

Moreover, the Spanish insolvency legislation does grant any second opportunity 
to ‘start again’ for an ‘insolvent in good faith’98 natural-person borrower after an 
LQVXI¿FLHQW�XQVXFFHVVIXO� LQVROYHQF\� SURFHVV�� ,Q� FRQWUDVW��PDQ\� RWKHU� (XURSHDQ�
jurisdictions offer more lenient insolvency consequences for natural-person 
borrowers or consumers, as is shown is Figure 2.5.99�$�WLPLG�UHIRUP�RQ�WKLV�¿HOG�KDV�
not arrived until art. 21 Act 14/2013, 27 September100, to promote entrepreneurship.

To further demonstrate the lender-oriented nature of Spanish law, it is notable 
that one of the most relevant problems for the Spanish insolvency procedure is the 
opacity of the auction of the immovable property. Quite often, only professional 
auctioneers attend these auctions, which often end without any offer. In this case, 
the property is assigned to the lender, thus bypassing the historical prohibition of 
the pactum commissorium��$UWLFOH��������7KLV�PDNHV�LW�PRUH�GLI¿FXOW�WR�DFKLHYH�
the real price of the property, a situation detrimental to the borrower, since he 

And this is precisely the mechanism that cannot be discussed – because of legal constraints – 
during a mortgage enforcement procedure, which of course affects the rights of consumers. 

93 OJEU 12 November 2011, C 331/7.
94 Case C-415/11. 
95 Directive 93/13/CEE of 5 April 1993 on unfair terms in consumer contracts (OJEC 

L095, 21 April 1993).
96 BOE 15 May 2013, no 116, 36373.
97 See the whole discussion for both aspects in Sergio Nasarre-Aznar, ‘Malas 

SUiFWLFDV� EDQFDULDV� HQ� OD� DFWLYLGDG� KLSRWHFDULD¶� ������� ���� 5HYLVWD� &UtWLFD� GH� 'HUHFKR�
Inmobiliario 2721–23.

��� µ%RQD�¿GH�LQVROYHQW¶�LV�TXLWH�D�GLI¿FXOW�FRQFHSW��EXW�EDVLFDOO\�PHDQV�WKDW�VXFK�D�
person has not put himself or herself negligently into insolvency, that he or she has always 
collaborated with his or her creditors to try to solve his or her case, and that he or she has 
not hidden goods or has not lied to the judge or to the insolvency trustees. 

99 Figures 2.5 and 2.6 are the result of an intensive research task undertaken by more 
than 30 researchers from around Europe and Japan, led by Dr Otmar Stöcker (VdP), since 
2005 on mortgage law in Europe in the so-called ‘Runder Tisch’. The latest versions of 
the maps can be found in M Stocker Otmas and Rolf Sturner, Flexibilität, Sicherheit und 
(I¿]LHQ]�GHU�*UXQGSIDQGUHFKWH�LQ�(XURSD�%DQG�,,,����HUZHLWHUWH�$XÀDJH��%DQG�����%HUOLQ��
Verban Deutscher Pfandbriefbanken 2012).

100 BOE 28 September 2013, no 233, 78787.
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or she remains a debtor for life101 for the amount of the loan not covered by the 
amount obtained by the sale of the house.102 As shown in Figure 2.699, Spain is one 
of the very few countries in Europe (together with Belgium and Bosnia) which 
requires that only an announcement on the physical noticeboard of the court where 
the auction is going to take place is adequate publicity for a mortgaged property 
DXFWLRQ��&OHDUO\��WKLV�LV�LQVXI¿FLHQW�IRU�DQ�RSHQ��WUDQVSDUHQW�LQWHUQDWLRQDO�SURSHUW\�
market. A sort of system of auctions resulting from mortgage enforcements is 
foreseen in Act 1/2013, although it still needs to be developed through regulations 
to exist in the praxis.

Finally, Spain still has inadequate regulation of the mortgage securities. 
Spanish covered bonds (cédulas hipotecarias) and MBSs (bonos de titulización 
hipotecaria�� DUH� LQVXI¿FLHQWO\� UHJXODWHG� XQGHU� 6SDQLVK� PRUWJDJH� PDUNHW�
legislation. As this has been developed in depth elsewhere,103 just two remarks 
DUH� QHFHVVDU\� KHUH��7KH� ¿UVW� LV� WKDW� WKH� VHFXULW\� RI� 6SDQLVK� FRYHUHG� ERQGV� IRU�
LQYHVWRUV�LV�XQFOHDU�DQG�FRPSDUDWLYHO\�LQVXI¿FLHQW��DQG�WKHLU�SHUIRUPDQFH�LQ�FDVHV�
of insolvency of the issuer is below the standard of the securities in other European 
jurisdictions. For instance, no separate estate is created in the case of insolvency 
of the originator/issuer that may allow the continuation of a healthy covered bonds 
EXVLQHVV��7KH�VHFRQG�LV�WKDW�WKH�OHJDO�FRQVWUXFWLRQ�RI�6SDQLVK�0%6V�LV�LQVXI¿FLHQW��
from a civil law point of view, to assure that the SPV (issuer) is an insolvency-
remoteness entity, and the rights of MBS holders, in case of mismanagement by 
any stakeholders, are weak and unclear. This lack of legal certainty contributes 
to the international lack of trust towards Spanish banks and Spanish mortgage-
UHODWHG�¿QDQFLDO�SURGXFWV��'HVSLWH�WKLV��QR�UHIRUP�LV�IRUHVHHQ�LQ�WKH�VKRUW�WHUP�LQ�
this area, although it would be highly desirable.

101 For a number of situations, however, this is more a theoretical than a real situation 
as the RDL 8/2011, 1 July (BOE 7 July 2011, no 161, 71548), has increased the mortgagor’s 
minimum unforeclosability threshold (i.e. the part of the monthly income of a mortgagor 
that cannot be foreclosed by the mortgagee). In a standard case in 2012, it has risen from 
about €642/month (Art 607 LEC) to €962/month. Moreover, it is quite theoretical that a 
bank will be able to recover the owed amount after a partially unsuccessful auction of the 
borrower’s main residence, as it is likely that he or she has no more valuable goods and 
will not have any for many years. Therefore, the ‘recourse’ to the rest of the estate of the 
borrower acts more as a preventive and deterrent measure than as a real way for the lender 
to recover the rest of the money.

102 This has led to social movements to push legislative changes in Spain in favour 
of the introduction of a forced datio pro soluto, which, in case they succeed, would convert 
Spain into a form of ‘non-recourse’ state. As seen above in the case of the US, this does not 
seem to be a good solution for any mortgage market. 

103 See Nasarre-Aznar (n 2) 58. The problems addressed there were not solved in the 
reform of Spanish mortgage securities in 2007, as is explained in Nasarre-Aznar (n 62). For 
a summary, see also Nasarre-Aznar (n 96).
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,QVXI¿FLHQW�5HIRUPV�LQ�WKH�6SDQLVK�0RUWJDJH�DQG�+RXVLQJ�0DUNHWV

The Guidelines for a New Situation

In relation to the Spanish situation, a number of appropriate reforms, based on the 
preceding analysis, can be suggested:

1.  Measures should be taken to avoid a repetition of any of the following 
circumstances that led Spain to the current situation: the easy access to 
credit regardless of mortgagors’ resources or repayment capacity; the 
absence of any real alternative to home ownership; the promotion of 
the social value of massive consumption104 and a pro-lender and weak 
mortgage securities legislation. All of these contributed decisively to the 
creation of the mortgage and housing bubble in Spain.

2.  The choices for families should not be either over-indebtedness due to 
home-ownership or the lack of stability that results from renting a house 
in Spain. Yet, even today, access to home-ownership automatically 
involves over-indebtedness, since salaries in recent years have not 
LQFUHDVHG� DW� WKH� VDPH� UDWH� DV� KRXVH� SULFHV�� ,Q� -XQH� ������ ¿YH� \HDUV�
after the collapse of the mortgage and housing market in Spain and 
internationally, house prices remain as high as in 2005, one year before 
the peak of the housing bubble. Even in the rental sphere, there are few 
signs of improvement. The Spanish government has recently passed Act 
4/2013, 4th June105 to reform the Spanish law on urban leases (Ley de 
arrendamientos urbanos: LAU). This reform brings even less stability 
to tenants. For example, there is a reduction in the protection period 
IURP�¿YH�WR�WKUHH�\HDUV��WKH�OHJDO�ULJKW�RI�SUH�HPSWLRQ�IRU�WKH�WHQDQW�LV�
removed and referenced prices during the protection period is removed. 
Clearly, this will not increase the attractiveness of renting as a type of 
housing tenure for families.

3.  Mortgagors, and consumers in general, should be able to calculate, from 
the very beginning of a mortgage agreement, the costs of the mortgage 
they are about to sign. Equally, mortgagors should be aware of the risks 
WKDW� WKLV� PLJKW� HQWDLO�� 6SDLQ� ODFNV� VSHFL¿F� SURWHFWLYH� OHJLVODWLRQ� IRU�
mortgagors (as consumers), and these consumers are even explicitly 
excluded from regular consumer protection laws.106 The rules foreseen 

104 See Jim Kemeny, The Myth of Homeownership. Private vs Public Choices in 
Housing Tenure (London, Routledge & Kegan Paul 1981) 62 and 63.

105 BOE 5 June 2013, no 134, 42244.
���� 6HH��DV�H[DPSOHV��$FW�������������-XO\��RQ�GLVWDQFH�¿QDQFLDO�FRQWUDFWV��%2(����

July 2007, no 166, 29985); or Act 47/2007, 19 December (BOE 20 December 2007, no 
304, 52335) on the transposition of the MiFID Directive. Even the Spanish legislator did 
not take advantage of the possibility given in EU Directive 2008/48/CE of the European 
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in Order EHA/2899/2011107 to avoid future bad banking practices do 
QRW� DSSHDU� VXI¿FLHQW� WR� DYRLG� IXWXUH� EDG� EDQNLQJ� SUDFWLFH� DQG� GR� QRW�
DGG�DQ\WKLQJ�H[WUD� WR� WKH�FXUUHQW� VLWXDWLRQ�� ,QGHHG�� WKHUH�DUH�QR�VSHFL¿F�
legal consequences for misbehaviour by lenders in the marketing and pre-
contractual phases, such as the failure to properly assess the capability of 
WKH�GHEWRU�WR�UHSD\�WKH�RIIHUHG�PRUWJDJH�RU�WKH�IDLOXUH�WR�GLVFORVH�VXI¿FLHQW�
information to the debtor so that he or she is able understand the cost and 
the legal and economic consequences of the legal documentation he or 
she is about to sign. Nor are there any legal consequences from this upon 
WKH�ORDQ�FRQWUDFW��7KHUH�LV�D�VLPSOH�DGPLQLVWUDWLYH�¿QH�LQ�$UWLFOH�����EXW�
this does not in any way lead to the possible invalidity of the loan contract 
or any type of contractual or torts liability on the lender. Moreover, the 
rules in this Order do not create greater obligations for those who take 
part in the standard process of granting a mortgage loan. For instance, 
there is no compulsion on a notary public to check for the validity of 
all type of pre-formatted and pre-included clauses in the loan contract, 
or to forbid excessively onerous mortgage loans. Indeed, the functioning 
of the Latin notarial system in Spain is now being questioned.108 Notary 
publics in Spain still claim that it is not their duty to assess the position 
of the parties, although legislation provides that they have to ‘inform’ or 
to ‘warn’ them. But there is no requirement to ensure that they understand 
the legal and economic consequences of underwriting a mortgage loan. 
Nor, it is claimed, is it their duty to control the legality of any abusive 
clauses incorporated into the public deeds unless they had previously been 
declared void by a judge. This would appear to be a reasonable request, 
according to Article 83 RDL 1/2007, which provides that if an abusive 
clause in a contract with consumers is void, this fact must be declared by 
any person, especially by notaries, which should prevent the registration of 
that mortgage loan with that clause.

Parliament and of the Council, of 23 April 2008 on credit agreements for consumers and 
repealing Council Directive 87/102/EEC (OJEU, 22 May 2008, L 133/66) to extend its 
scope to mortgage consumers, when it implemented this Directive through Act 16/2011, 24 
June (art 3a); BOE 25 June 2011, no 151, 68179.

107 BOE 29 October 2011, no 261, 113242.
108 See, as an example, U Schmid Christoph et al, ‘Conveyancing Services Market’, 

ZERP, Study COMP/2006/D3/003 (University of Bremen, December 2007) 77 which 
establishes that: ‘As shown above, most of this regulation, particularly on numerus clausus, 
¿[HG�IHHV�DQG� UHVHUYHG� ULJKWV� LV�XQDFFHSWDEOH�ZKHQ�FRQVLGHUHG� LQ� WKH� OLJKW�RI�(XURSHDQ�
competition and internal market law.’ Moreover, the STS 16 December 2009 (RJ 2010/702) 
revealed that lending institutions used to include void clauses in mortgage contracts that 
had not been properly controlled by notary publics. 
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In addition to this, in order to resolve previous banking practices, the RDL 6/2012109 
ZDV� SDVVHG� RQ� ��0DUFK� ������ +RZHYHU�� LWV� HI¿FDF\� LV� YHU\� OLPLWHG�� )LUVW�� WKH�
‘good banking practices code’ which is proposed as the basic tool for protection of 
mortgagors is merely voluntary. Second, there are a large number of requirements 
WR�EH�IXO¿OOHG�E\�PRUWJDJRUV� LQ�RUGHU� WR�TXDOLI\�IRU�VSHFL¿F�VROXWLRQV� WR�DGGUHVV�
mortgage default or arrears, such as acquittances, postponement of payments, 
reduction of interest rates, datio pro soluto, etc. Some of these requirements are 
extremely onerous to achieve, such as the one that states that the whole family of the 
mortgagor must be unemployed and the loan should not have more guarantees. There 
is also a limitation to properties within a certain maximum value for the mortgaged 
property, depending on the size of the city where it is located. The aforementioned 
Act 1/2013 has recently relaxed the requirements to achieve by debtors and families 
LQ�QHHG�WR�EHQH¿W�IURP�5'/��������EXW�LW�LV�VWLOO�XQFHUWDLQ�LI�WKLV�WLPH�WKH\�ZLOO�EH�
the adequate to help those that really deserve these special rules.

As a consequence of all this, new and stronger rules are still required to 
create a comprehensive form of mortgagors’ protection, both in relation to the 
current consequences of reckless past lending and to avoid the negative effects 
of another housing bubble.

Forthcoming Measures

There are essentially two types of forthcoming measures that are being introduced 
into the Catalan legal system, thus they will only apply to Catalonia once passed 
into law. One group of provisions will deal with the necessity to really strengthen 
the protection of mortgage consumers. Another group of provisions will deal with 
the fact that new types of housing tenures are needed to augment the housing 
market, and to adapt it to the economic capabilities of each family, instead of 
making families to choose between full ownership and renting.

More protection for mortgage consumers
Devolution rules in relation to mortgages are unclear in the decentralized regions 
of Spain. Despite this, the Catalan legislator has drafted a Law Project to reform 
the Catalan Consumer Code (CCC) in July 2012,110 which addresses the main 
issues in relation to protection of the mortgagor.111 This reform is inspired in the 
Proposal for a Directive of the European Parliament and of the Council on credit 
agreements relating to residential property of March 2011112 and goes beyond any 

109 BOE 10 March 2012, no 60, 22492.
110 DOGC 30 July 2012, no 364, 34. Although the Catalan Parliament is to be 

dissolved because of the calling of an elections, it is foreseeable that this draft will continue 
to be processed after the elections. If it is passed, it will be in force only in Catalonia.

���� ,�ZDV��LQ�IDFW��SHUVRQDOO\�LQYROYHG�LQ�WKH�GUDIWLQJ�RI�LWV�¿UVW�YHUVLRQ�LQ�6HSWHPEHU�
2011.

���� %UXVVHOV�����0DUFK�������&20�����������¿QDO�
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measures taken until now for the whole of Spain (including many aspects of Act 
1/2013). The relevant issues are as follows:

(a) A clear legal limitation (new Article 251-6 CCC) on the rate of interest 
charged on arrears to be limited to no more than 2.5 times the legal 
LQWHUHVW�UDWH�RI�PRQH\��ZKLFK�LV�¿[HG�RQ�DQ�DQQXDO�EDVLV�E\�WKH�6SDQLVK�
government), regardless of what the parties have arranged in the mortgage 
FRQWUDFW��,QGHHG��LW�LV�FXUUHQWO\�XVXDO�WR�¿QG�LQWHUHVW�UDWHV�RQ�DUUHDUV�RI�PRUH�
than 20 per cent in mortgage loan contracts.
(b) The obligation on the professional lender to check the economic capacity 
of the borrower (consumer) to repay the mortgage loan he or she is offering 
to him or her. If the lender discovers the unsuitability of that mortgage 
for a particular borrower, he or she should warn the borrower about its 
unsuitability (new Article 263-2.3 CCC). Unfortunately, the Catalan reform 
does not foresee the same strong results as are foreseen in Article 14.2 of 
WKH�'LUHFWLYH�3URSRVDO��DW�OHDVW�LQ�LWV�¿UVW�YHUVLRQ�RI����0DUFK�����113) in 
the event of the contravention of this obligation. Under Catalan law, the 
borrower will be allowed to contract such a mortgage anyway, while in the 
Directive Proposal, there is a clear prohibition on the lender from granting 
it. However, the Directive Proposal fails to state the consequences for the 
lender who grants that inadequate mortgage to the borrower. The natural 
consequence in many legal jurisdictions would be the voidability of that 
PRUWJDJH� ORDQ��ZKLFK� HQWDLOV� D� GLI¿FXOW� VLWXDWLRQ� IRU� WKH� ERUURZHU��ZKR�
will then be obliged to return an amount of money he or she no longer 
has. This is not the only case in which the Catalan proposal could have 
IXUWKHU�SURWHFWHG�WKH�PRUWJDJRU��7KH�GH¿QLQJ�RI�WKH�QRWDULDO�UROH�LQ�WKH�QHZ�
Article 123-10 CPCC is another. On the one hand, this increases notarial 
duties in relation to the provision of information to the mortgage consumer 
in a way in which it can be understandable,114 while on the other hand, it 
limits the notarial control to those clauses in mortgage contracts that have 
been previously declared void by a judge. Instead, it could have expanded 
the notary’s duty to those clauses which are clearly abusive (regardless of 

113 But no longer in its version resulting of its adoption by the European Parliament 
on 10 September 2013 (T7-0341/2013). Its art. 18.5 states that: “Member States shall 
ensure that: (a) the creditor only makes the credit available to the consumer where the result 
of the creditworthiness assessment indicates that the obligations resulting from the credit 
agreement are likely to be met in the manner required under that agreement” while art. 14.2 
of the Project at 31 March 2011 stated that: “Member States shall ensure the following: (a) 
Where the assessment of the consumer’s creditworthiness results in a negative prospect for 
his ability to repay the credit over the lifetime of the credit agreement, the creditor refuses 
credit”, which at least seems a more expedited wording.

114 This is essential because simply providing long lists of information is not enough, 
HVSHFLDOO\�IRU�¿QDQFLDO�SURGXFWV��6HH�WKH�GLVFXVVLRQ�DERYH�DERXW� WKH�GXELRXV�HI¿FDF\�RI�
the ‘long lists’ system to protect consumers that is normally used in European Directives. 
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whether they have been previously declared void by a judge) in Article 83 
RDL 1/2007.
(c) Pre-contractual clear information for mortgagors is required in the 
marketing phase of the contractual path (new Articles 262-3 and 262-4 
CPCC). For example, when the law is passed, the following sentence will 
be compulsory in each advertisement for a mortgage product: ‘Contracting 
this mortgage may cause you to lose your dwelling and a part of your 
personal estate.’ After the marketing phase, but before the contract is 
signed, the offer by the professional lender should be incorporated and 
given to the mortgagor in a pre-formatted form, which should be the same 
for every professional lender. This application form should be formatted in 
VXFK�D�ZD\�WKDW�LW�GLVFORVHV�WKH�JURXQGV�IRU�WKH�¿QDO�SULFH�RI�WKH�PRUWJDJH�
ORDQ��L�H��WR�ZKLFK�H[WHQW�VZDSV��FDSV��ÀRRUV��LQVXUDQFHV�DQG�RWKHU�OLQNHG�
¿QDQFLDO� SURGXFWV� LQÀXHQFH� WKH� ¿QDO� LQWHUHVW� UDWH� RI� WKH� PRUWJDJH� ORDQ�
and its other conditions). Only then will the mortgage borrower have the 
VXI¿FLHQW�LQIRUPDWLRQ�WR�EH�DEOH�WR�FRPSDUH�WKLV�SDUWLFXODU�RIIHU�ZLWK�RWKHU�
offers from the same or another professional lender – this is what is needed 
by every consumer.

New Forms of Housing Tenure – The Catalan Intermediate Tenures

-XVWL¿FDWLRQ

The measures described above would improve the current situation and would 
avoid repeating the mistakes of the last 15 years in relation to housing and the 
mortgage markets. However, they do not, in fact, create anything new, and there 
is really a need for imaginative measures to overcome the current situation and to 
re-start both markets.

Intermediate tenures can play an important role here. The Directive Proposal 
2011, as was mentioned previously, will no longer allow lending institutions to 
grant subprime mortgages, which would mean, in practice, that the maximum 
LTV would, in a best-case scenario, amount to no more than 80 per cent. If this 
is passed in this or in a similar way115, it will bring a completely new set of rules 
to play in the Spanish mortgage market, as it would essentially mean that lending 
institutions would only be allowed to fund 80 per cent of the value of the house. 
The other 20 per cent should be paid by the buyer upfront. Numerically, this 
ZRXOG�PHDQ�WKDW�IRU�D�ÀDW�YDOXHG�DW�¼��������116 the mortgagor would have to pay 

115 As said, this seems to have been somehow softened by its version of 10 September 
2013, although member states should control anyhow that no more careless lending is 
undertaken by lending institutions.

116 This is nearly the medium price for a 80m2 dwelling in Spain according to fotocase.
es http://www.fotocasa.es/indice-inmobiliario__fotocasa.aspx accessed 19 October 2012.
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€30,000 upfront in cash, quite a large amount for many. In effect, this might mean 
that many families will never be able to become home-owners117.

2QH� VLJQL¿FDQW� LQLWLDWLYH118 that is being developed in Catalonia119 is the 
regulation of intermediate tenures,120 based on the success of the shared-ownership 
model in the UK,121 and the work of housing associations there in developing social 
housing on this basis. The UK shared-ownership model is based on the device of 
the leasehold, an approach conceived under common law that is unknown in many 
civil law jurisdictions.122

That is why, under Catalan law, the proposal is to differentiate between ‘shared 
ownership’ (propietat compartida) and ‘temporal ownership’ (propietat temporal). 
The using of the word ‘ownership’ is crucial to differentiate these two forms of 
tenure from limited real rights – traditionally not an attractive option for either 
FRQVXPHUV�RU�¿QDQFHUV�WR�DFFHVV�D�GZHOOLQJ��7KLV�SURSRVDO�FOHDUO\�SRLQWV�RXW�WKDW�
they are two new alternative ways to the ‘traditional ownership’123 (propietat) of 
achieving all faculties of the full ownership – step by step in shared ownership and 
time-framed in temporal ownership.

This approach is conceived, in fact, as a middle way between ownership and 
renting, and is intended to create a real third housing market, which will lead 
to a viable alternative for families to achieve a type of housing tenure which is 

117 The only remaining option being to rent, and it has already addressed the issues 
in relation to this type of tenancy in Spain. 

118 By the Housing Research Group of University Rovira i Virgili, Tarragona, Spain 
http://www.urv.cat/grups_recerca/housing/english/RGAH/Welcome.html accessed 19 July 
2013. 

���� 7KH� SURSRVDO� LV� FXUUHQWO\� XQGHU� FRQVLGHUDWLRQ� LQ� WKH� &DWDODQ� &RGL¿FDWLRQ�
Commission in order to introduce the intermediate tenures into the Catalan Civil Code.

120 As mentioned in note 1, this work belongs to a Project of the Spanish Ministry 
of Economy and Competitiveness to expand the intermediate tenures to the rest of Spain. 

121 See a complete study on economic aspects of intermediate tenures in Sarah Monk 
and Christine Whitehead, Making Housing More Affordable: The Role of Intermediate 
Tenures (Oxford, Wiley-Blackwell 2010).

122 Although as Jane Ball in ‘Fragmentando la propiedad para la asequibilidad: la 
shared ownership o ‘nuevas’ tenencias en Inglaterra y Francia’ in Sergio Nasarre-Aznar 
(ed), El acceso a la vivienda en un context de crisis (Madrid, Edisofer 2011) 173 states, 
‘there might exist similar institutions in Continental Europe, such as the emphyteusis or the 
usufruct. However, they do not achieve the grade of “utility” or “usability” as the leasehold, 
as they are not ownership-like institutions but only rights in re aliena, which are quite 
limited in their scope’.

123 This ‘traditional ownership’ date from the French Revolution and entails all 
rights of use and disposal (usus, fructus et abusus) in relation to a thing. It is present both 
in the Spanish Civil Code (art 348 CC) and in the Catalan Civil Code (art 541-1 CCC). 
Both are constitutionally palliated (i.e. those faculties within the ownership are limited) by 
their social function (e.g. someone cannot destroy their own thing if this affects another’s 
fundamental rights, and nobody is allowed to exploit a property if, in doing so, it affects 
another’s fundamental rights).
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Ideal goals of housing 

policies according to the 

current situation

Shared ownership Temporal ownership

To reduce the vacant 
housing stock and to 
reactivate the housing and 
mortgage market

Allows the sale of portion 
of ownership of dwellings 
instead of complete title 
of dwellings (that are not 
being sold today anyway)

Allows the sale of 
dwellings for periods of 
time, adapted to the needs 
of each family

7R�UHGXFH�WKH�¿QDQFLDO�
LOOLTXLGLW\�RI�¿QDQFLDO�
institutions

Loans of smaller amounts: 
this will depend on the 
percentage of the acquired 
share of the property

Loans of smaller amounts: 
this will depend on how 
long the buyer has the 
property

To prevent families from 
becoming over-indebted

To grant smaller and more sustainable mortgage loans. 
Investment in housing will be more needs-based, relying 
somewhat on savings rather than borrowing

To create a favourable 
context for responsible 
lending and borrowing

Progressive acquisition 
of home-ownership 
(staircasing)

Real necessity to buy a 
dwelling based on time 
limits. This type of tenure 
clearly goes against 
speculative operations

7R�DOORZ�ÀH[LELOLW\�RI�
approaches in access to a 
dwelling

A continuum in the form of housing tenure can be 
achieved; thus, there is one for each type of family need

To develop stable but 
ÀH[LEOH�WHQXUH

When there is more 
need for a stable tenure 
(ex. retirement), the 
full ownership has been 
already acquired. In the 
meantime, there is a clear 
and progressive investment 
in one’s house

During the tenure, the 
buyer becomes the true 
owner of the house. Once 
the time expires, it returns 
ex lege to the original 
owner

In the current context of 
social housing, today’s 
conjuncture does not allow 
too onerous intervention 
in social housing by the 
public administration

The public administration 
can limit its intervention 
to the part of rent of the 
shared ownership

The public administration 
can sell real estate and 
dwellings to families 
that can be recovered at 
a certain point in time 
to be reused (and given 
to another family in 
need), refurbished (if it is 
deteriorated) or rebuilt (if it 
is in derelict)

Table 2.2 Goals to achieve the Catalan intermediate tenures
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attainable (avoiding over-indebtedness), stable (allowing families to become 
established, unlike the aforementioned reform of the Spanish law of leases) and 
ÀH[LEOH��QRW�QHFHVVDULO\�W\LQJ�IDPLOLHV�WR�D�SLHFH�RI�ODQG�IRU����RU�PRUH�\HDUV���
Intermediate tenures would help to reduce the vacant housing stock, alleviate the 
need for liquidity for Spanish lending institutions and, ultimately, help families to 
access to a sustainable and stable home. Table 2.2 shows how this can be achieved 
through the developing Catalan shared and temporal ownership approach.

Shared Ownership (propietat compartida)

The shared ownership approach provides the buyer (the shared owner) with a 
share of the property, while the other share is owned by the seller (the original 
owner), both coexisting. In other words:

i. The buyer is the (shared) owner of (a part of) the property from the outset. 
In this sense, this approach differs from others, such as the rental with 
purchase option (which usually only entails a delay in the purchase for 
about three years) or rights to build.
ii. The shared owner pays the (shared) seller of the property a rent for 
the portion of the legal element of the property that the former does not 
currently own. This, in combination to his or her owned share, entitles him 
or her to use the whole property in an exclusive way.
iii. This means that shared owners have all the rights related to home-
ownership: the exclusive use and enjoyment of the whole property, and the 
ability to dispose of the share he or she owns, both inter vivos and mortis 
causa. As a consequence of this, the shared owner pays all taxes relating 
to the use and ownership of the house (e.g. utility bills, taxes on home-
ownership). He or she can attend the condominium government body and 
can take part in its decisions.
iv. The shared owner can mortgage his or her share on the property, even 
for funding his or her acquisition. Of course, a mortgage on 20 per cent 
of the property (based on the norm under the English shared ownership 
VFKHPH�RI�¿YH�SHU�FHQW�IXQGHG�E\�WKH�EX\HU�IURP�KLV�RU�KHU�RZQ�UHVRXUFHV��
���SHU� FHQW� DV� WKH�¿UVW� VKDUH�RI� DFTXLVLWLRQ� DQG����SHU� FHQW�KHOG�E\� WKH�
seller/lessor) is less onerous for the buyer and for the credit institution than 
a mortgage to fund the acquisition of the whole property.
v. The shared owner has the right to progressively acquire more shares of 
the ownership of the property (staircase up). In social housing, the scheme 
would also offer the possibility ‘to staircase down’, i.e., the shared owner 
can reduce his/her share of the property in accordance to his housing and 
economic needs.

Thus, the shared ownership approach has been designed to give those in need of 
housing and those that cannot buy a property in the private home-ownership market 
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the possibility to own (step by step) a house without becoming over-indebted. The 
shared owners (buyers) are granted all powers necessary to act as full owners of 
the property, although with certain limitations to protect the interests of the seller 
(who is retaining, in our example, 75 per cent of the property), and the eventual 
¿QDQFHU�RI� WKH�DFTXLVLWLRQ��2I�FRXUVH�� WKH�EX\HU� LQ�D� VKDUHG�RZQHUVKLS�VFKHPH�
cannot alter the substance of the property, and he or she must use it for the agreed 
purpose (e.g. residence in case of social housing) and cannot alter its structural 
elements.

Temporal Ownership (propietat temporal)

There is also temporal ownership, where a new owner acquires the ownership 
from an original owner of a property, but only for a certain and determined period 
of time. During this time, he or she has all the powers on the property (use, 
enjoyment, disposal inter vivos and mortis causa and charge – e.g. with a mortgage 
to acquire the temporal ownership), as he or she is considered a ‘temporal owner’. 
For this same reason, the temporal owner will be responsible for all expenses 
related to the property.

This approach differs substantially from the current system, where a property 
is acquired ‘forever’ (i.e. eternally) under Spanish and Catalan laws. The 
introduction of ‘temporal ownership’ will allow the purchase of a property for 
D� VSHFL¿HG� QXPEHU� RI� \HDUV��7KLV� HQWDLOV� LPSRUWDQW� VWDELOLW\� IRU� WKH� EX\HU� DQG�
VLJQL¿FDQWO\�LQFUHDVHV�LWV�DIIRUGDELOLW\��$IWHU�WKLV�VSHFL¿HG�QXPEHU�RI�\HDUV�� WKH�
ownership of the property will revert automatically and without cost to the original 
owner (the seller), unless extensions are agreed. The original owner is entitled to 
be compensated for all depreciation of the property caused by the negligent or 
wilful misconduct of the temporary owner.

This temporal ownership approach may provide a solution to a variety of 
situations, given that its duration may be decades or hundreds of years in length. 
Moreover, it is foreseen that it can be used in combination with shared ownership, 
thus increasing the fragmentation and the affordability of the available housing 
stock in the same way as the leasehold is used in combination with shared 
ownership in the UK.

Conclusions

,W� LV�QRZ�ZLGHO\�DFFHSWHG�WKDW� WKH�FXUUHQW�JOREDO�¿QDQFLDO��HFRQRPLF��PRUWJDJH�
and housing crisis started in the US in 2007. The origins of the US crisis can also 
EH�H[SODLQHG�DV�D�FRQVHTXHQFH�RI�VHYHUH�GH¿FLHQFLHV�LQ�WKH�OHJDO�DUFKLWHFWXUH�DQG�
LQVWLWXWLRQV��,W�LV�GLI¿FXOW�WR�XQGHUVWDQG�KRZ�D�PDUNHW�RI�VHYHUDO�WULOOLRQ�86�GROODUV�
FRXOG�HIIHFWLYHO\�RSHUDWH�ZLWKRXW�D�VSHFL¿F�SLHFH�RI�OHJLVODWLRQ�FRYHULQJ�WKH�ULJKWV�
and obligations of the parties, or how mortgages could be effectively recorded 
DQG�YHUL¿HG�WKURXJK�PRUH�WKDQ�������ODQG�UHJLVWHUV��RU�KRZ�WKHVH�FRXOG�KDYH�EHHQ�
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SURSHUO\�DQG�HI¿FLHQWO\�WUDQVIHUUHG�IXO¿OOLQJ�WUDGLWLRQDO�UXOHV�RI�FRPPRQ�ODZ��RU�
how they could be properly enforced in non-recourse states, or in those states 
with only judicial enforcement procedures. Only in this context can we understand 
the misbehaviour of the rating agencies, the existence of structural problems in a 
standard US mortgage securitization process, or the creation of MERS. The US 
crisis spread to Europe and to the rest of the world due to the international mortgage 
securitization of US subprime mortgages through MBSs and CDOs. This created a 
‘lack of trust’ crisis among credit and investment institutions globally, from which 
many countries have not yet recovered. Some countries, such as Spain, are in an 
even deeper crisis due to a variety of factors, but fundamentally due to the high 
dependence of their economy in recent years on housing construction.

Spain’s current situation is a result of a range of factors that have led to a housing 
bubble and its subsequent bursting. Among these are the widespread existence 
of mortgage loans, now acting in detriment to other more affordable types of 
housing tenure, the inadequate regulation of the mortgage and banking operations, 
WKH� ODFN�RI� VXI¿FLHQW�SURWHFWLRQ� IRU�PRUWJDJRUV�DQG�EDG�EDQNLQJ�SUDFWLFHV��7KH�
measures undertaken in reaction to the crisis by the Spanish government to date 
KDYH� EHHQ� LQVXI¿FLHQW��+RZHYHU�� QHZ�PHDVXUHV� LQYROYLQJ� LQFUHDVHG� SURWHFWLRQ�
for mortgagors are being considered by Catalan legislators, which deal with some 
EDG�EDQNLQJ�SUDFWLFHV�DQG�DEXVHV��DQG�DOVR�ZLWK�WKH�ODFN�RI�VXI¿FLHQW�DQG�HIIHFWLYH�
pre-contractual information. There are also some innovative approaches being 
developed, which seek to create a third type of housing market (in addition to 
the two classic ones: home-ownership and renting) and which have the potential 
to reinvigorate the housing and the mortgage market systems in Spain. These are 
the so-called ‘intermediate tenures’, which in Catalonia are being adopted in the 
forms of shared and temporal ownership. Clearly, in the face of the global and 
local economic collapse which relied on many outdated and inadequate legal 
structures and regulatory mechanisms, new and innovative legal approaches are 
now required more than ever in relation to housing.
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