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Abstract

The victim-centred approach to human trafficking emphasises the protection of victims and
respect for their rights. For this protection to be effective, victims must be treated as such in their
passage through the criminal justice system, which can be complex with forms of trafficking that are
still relatively unknown, such as trafficking for criminal exploitation. Based on 37 in-depth inter-
views with Spanish practising criminal justice and victim assistance services professionals, this paper
analyses the effects that the failure to identify these types of victims has on them as they make their
way through the criminal justice system, paying particular attention to the degree to which the
aforementioned professionals recognise the principle of non-punishment.
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Introduction

Human trafficking for criminal exploitation is one of the lesser-known types of this phenomenon. It
refers to trafficking carried out for the purpose of forcing the victims to perform either activities
that are considered unlawful or antisocial, such as begging or prostitution in places where it is
illegal, or those that directly constitute crimes, such as growing or producing marijuana or hashish,
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acting as a drug mule, property-related street crime or credit card fraud. It includes the behaviours
of recruiting, transporting, transferring, harbouring, receiving, exchanging or transferring control
over a person by the characteristic means of coercive, fraudulent or abusive trafficking for the
purpose of exploiting the victims by forcing them to engage in criminal activities (OSCE-Office of
the Special Representative and Co-ordinator for Combating Trafficking in Human Beings, 2013).

The lack of interest in analysing this type of trafficking until recently can be explained by the
fact that trafficking for the purpose of criminal exploitation was not specifically included in the
definition of trafficking contained in Article 3 of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the United Nations Con-
vention Against Transnational Organized Crime (Palermo Protocol) or Article 4 of the Council of
Europe Convention on Action against Trafficking in Human Beings (Warsaw Convention), which
have been considered the most relevant treaties to determine the international concept of traffick-
ing. It was not until the adoption of Directive 2011/36/EU, on preventing and combating traffick-
ing in human beings and protecting its victims, that exploitation of criminal activities performed by
the victim was specifically included as a possible form of exploitation (Article 2.3).

Despite the lack of special attention given to this form of trafficking to date, its presence in the
technical reports issued on the matter has grown over time. It was not mentioned in the United
Nations report on trafficking in persons until the 2014 edition, when it was included amongst the
other forms of trafficking (UNODC, 2014). The same is true of the most recent Eurostat reports on
the subject (Eurostat-European Commission, 2013; 2015), where it generally accounts for a share
of no more than 17% of all identified victims. Other studies specifically designed to analyse
trafficking for criminal exploitation in Europe have shown how women imprisoned in the United
Kingdom or Spain for crimes such as illegal entry into the country or for acting as drug mules had
not been identified as trafficking victims (Hales and Gelsthorpe, 2012; Villacampa and Torres,
2014). In 2014, the report for the European RACE project, coordinated by Anti-Slavery Interna-
tional, offered proof of the existence of this type of trafficking in Great Britain, Ireland, the Czech
Republic and Holland (RACE, 2014) for the purpose of forcing the victims to commit crimes
related to illegal cannabis cultivation or property-related street crime.

Previous studies conducted with professionals had not focused on analysing their awareness of
the existence of this type of trafficking either. Knowledge of trafficking in general or specifically
of some of the better-known forms of this phenomenon has been analysed in research carried out in
the USA (Farrell, 2014; Farrell et al., 2014; 2015; Farrell and Pfeffer, 2014) and Canada (Kaye
et al., 2014) on criminal justice system professionals, in studies conducted with police officers
(Renzetti et al., 2015) and in those focused on child trafficking (Warria et al., 2015). None have
focused on the view such professionals have of trafficking for criminal exploitation or, specifi-
cally, on determining the adverse effects that the failure to identify victims of this type of traffick-
ing as such has on them as they make their way through the criminal justice system.

A common feature of the aforementioned analyses carried out with victims is that all of them
show how the victims of this form of trafficking are doubly victimised: first, by the process leading
to their enslavement itself and, second, by the system’s failure to identify them as victims. They are
usually considered offenders and held legally and criminally liable for acts committed in the
exploitation stage of the trafficking process. Because of this failure to identify them as such, the
victims of this type of trafficking do not benefit from the victim-centred or holistic approach to
trafficking advocated in particular by the Warsaw Convention and Directive 2011/36/EU and are
thus heavily victimised from an institutional point of view. Since the essence of this approach
consists precisely in placing victims’ rights at the centre of the system, reinforcing victims’
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protection and the prevention of victimisation, one of the basic elements to achieving real victim
protection is to successfully identify them as such.

One aspect of the victim-centred approach to human trafficking adopted in international regu-
lations that should especially apply in cases of trafficking for criminal exploitation is precisely the
recognition of the principle of non-punishment of victims for crimes committed during the traf-
ficking process (Cherneva, 2011; OSCE-Office of the Special Representative and Co-ordinator for
Combating Trafficking in Human Beings, 2013; Piotrowicz, 2014). It is understood that punishing
victims for crimes committed during the trafficking process would pose a serious threat to the
trafficking victims’ dignity and would as well entail a fundamental violation of the victims’ human
rights by the state that failed to apply it (OSCE-Office of the Special Representative and
Co-ordinator for Combating Trafficking in Human Beings, 2013).

Whilst the principle of non-punishment of victims for crimes committed during the trafficking process
itself was not specifically recognised in the Palermo Protocol it was explicitly recognised in the Warsaw
Convention and Directive 2011/36/EU. Despite the lack of reference to this principle in the Palermo
Protocol, some have argued that the instrument does indirectly recognise it (Piotrowicz, 2014). As for the
Warsaw Convention, Art. 26 provides that each Party shall provide for the possibility of not imposing
penalties on victims for their involvement in unlawful activities they have been compelled to commit.
Article 8 of Directive 2011/36/EU takes a broader approach to this principle, not only prohibiting punish-
ing victims, but also providing for the non-prosecution of them (OSCE-Office of the Special Represen-
tative and Co-ordinator for Combating Trafficking in Human Beings, 2013; Villacampa, 2011).

The exact legal expression of the principle of non-punishment varies from state to state, mainly
depending on the state’s regard for the victims’ human rights (OSCE-Office of the Special Repre-
sentative and Co-ordinator for Combating Trafficking in Human Beings, 2013). Those states that
most respect them implement measures not only to exempt trafficking victims of criminal liability,
but also not to prosecute them for these offences at all. In Spain, the Criminal Code only contains a
specific clause of non-punishment of victims, the legal nature of which has been disputed. The
Spanish Public Prosecutor’s Office sustains restrictive criteria for the applicability of this clause
based on respect for the proportionality required in it between the offence committed and the pressure
experienced by victims (Fiscalia General del Estado, 2011). In addition, non-punishment is generally
proposed only in cases in which the victims have committed minor property crimes, cannabis
production or retail drug dealing (Fiscalia General del Estado, 2011). It is harder to find examples
of the application of this principle to victims involved in more serious crimes. Although its applic-
ability to victims who are forced to traffic with other people in order to secure their own freedom is
accepted, its application in cases such as those of mules carrying large quantities of drugs has hardly
been considered (Fiscalia General del Estado, 2011; OSCE-Office of the Special Representative and
Co-ordinator for Combating Trafficking in Human Beings, 2013; RACE, 2014).

In light of the proven existence of unidentified victims of trafficking for criminal exploitation in
various European countries (Hales and Gelsthorpe, 2012; RACE, 2014), Spain amongst them
(Villacampa and Torres, 2014), and the lack of research carried out on professionals specifically
focused on trafficking for criminal exploitation, the first objective of this research with profes-
sionals was to determine what effects the lack of identification of these victims as such might have
on the treatment they receive as they make their way through the criminal justice system. Further-
more, given that the principle of non-punishment is a manifestation of the victim-centred approach
primarily applicable in cases of trafficking for criminal exploitation, the second objective of this
research was to determine the degree to which the principle is recognised and applied by practising
criminal justice professionals.
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Method

This research used a qualitative methodology, as it was deemed better suited to the research objec-
tives, allowing researchers to better position themselves within the field of study (Denzin and
Lincoln, 2002; Lincoln, 2002) and enabling a more in-depth exploration of the reality (Corbin and
Strauss, 2008; Marshall and Rossman, 2006; May, 2005). A purposive sampling system was used
based on the assumption that various types of criminal justice and victim assistance services pro-
fessionals could potentially come into contact with victims of trafficking for criminal exploitation.

Individuals representing both professional groups were selected taking into account the like-
lihood they had to run into victims of such a type of trafficking and were then directly contacted by
the researchers. The sample of criminal justice professionals consisted of members of the different
groups involved in the criminal justice process, from the arrest of the victim/offender (police
officers), to the criminal proceedings (judges, prosecutors, lawyers), to the execution of the
sentence (prison officials). For this group of professionals, in those cases in which units or teams
specialised in human trafficking and/or migratory issues existed, both specialised professionals
and their non-specialist counterparts were selected for the interviews. The sample of victim service
providers included staff from the victim assistance offices, which are responsible for providing
assistance to all crime victims under Spanish law, as well as staff from organisations mainly
dedicated to assisting human trafficking victims.

The final sample consisted of 37 professionals, of whom 28 worked exclusively or preferably in
the criminal justice system and 9 in the field of victim assistance services. Their specific charac-
teristics are shown in Table 1.

The data collection methodology consisted of the performance of face-to-face, in-depth, semi-
structured interviews with a duration of between 30 and 90 minutes. Two interview models were
prepared, addressing different aspects depending on whether the interviewee was a criminal justice
or victim assistance professional. The two interview models shared a common section, designed to
determine the degree of knowledge of the trafficking phenomenon and the applicable regulations,
as well as to gather information on training, coordination and the victim welfare system, the results
of which are not discussed here. In contrast, in the main section, which sought to determine how the
professionals had acted in cases involving victims of trafficking for criminal exploitation, the
results of which are the focus of this paper, different questions were asked depending on whether
the interviewee was a practising criminal justice or victim assistance professional. In both cases, the
interview models were used as a guide, without dictating the dynamic of the conversation with the
interviewee.

Participation in the research was voluntary for the interviewed professionals. The interviews
were conducted in Spain (Madrid, Barcelona, Tarragona and Lleida) between February and June
2014; they were recorded and subsequently transcribed in full.

The data were analysed using the thematic analysis methodology (Guest et al., 2012), in
accordance with its component steps: familiarisation with the data, generation of initial codes,
search and review of themes, definition, and naming of themes (Braun and Clarke, 2006).

Results: Treatment of the victims in their passage through the criminal
justice system

A common feature of the treatment received by all trafficking victims once they entered the
criminal justice system was that they were often treated more as a source of evidence than as
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Table I. Interviews conducted.

Gender  Length of service  City CJS VA  Specialist
4 officers: National Police Man 17 years Barcelona  CJS Yes
Man 25 years Barcelona  CJS Yes
Man 33 years Barcelona  CJS No
Catalonia
Man 37 years Barcelona  CJS No
Catalonia
5 officers: Catalan Regional Police Man 20 years Barcelona  CJS Yes
Catalonia
Man 14 years Barcelona  CJS Yes
Catalonia
Man N/A Lleida CJS No
Man N/A Lleida CJS No
Man 15 years Barcelona  CJS No
6 public prosecutors Man 6 years Barcelona  CJS Yes
Man 30 years Lleida CJS Yes
Man N/A Lleida CJS No
Man 35 years Madrid CJS Yes
Woman 27 years Madrid CJS Yes
Man 17 years Madrid CJs Yes
2 judges Woman |5 years Lleida CJS No
Man 17 years Lleida CJS No
4 NGO lawyers Woman |8 years Lleida CJS-VA No
Woman |5 years Madrid CJS-VA  Yes
Woman 7 years Barcelona CJS-VA  Yes
Woman 5 years Barcelona  CJS-VA  Yes
7 prison officials Woman 25 years Barcelona  CJS No
Woman  N/A Barcelona  CJS No
Man 29 years Barcelona  CJS No
Woman |3 years Lleida CJS No
Man 27 years Lleida CJS No
Woman |5 years Tarragona CJS No
Woman 26 years Tarragona CJS No
5 NGO staff Woman 18 years Barcelona VA Yes
Woman  N/A Madrid VA Yes
Woman |1 years Madrid VA Yes
Woman  N/A Madrid VA Yes
Man N/A Barcelona VA No
4 Office of Crime Victim Services staff Man 12 years Barcelona VA No
Man 30 years Barcelona VA No
Woman 25 years Tarragona VA No
Woman  N/A Lleida VA No

CJS: criminal justice system; N/A: not applicable; NGO: non-governmental organisation; VA: victim assistance.

subjects of rights. This could hinder the victim’s very identification as such, although its effects
were clearest during the victim’s participation in the subsequent judicial proceedings usually
undertaken against the traffickers. As this is true of trafficking victims in general, this paper sought
to address exclusively those issues affecting victims of the type of trafficking specifically
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examined in this research (i.e. trafficking for criminal exploitation), as these victims make their
way through the criminal justice system.

Specifically, in the case of this type of victim, the interviews revealed, first, that they were
usually treated by legal professionals as offenders. Whilst this institutional effect of inculpating the
victim occurs with victims of any form of trafficking (Atak and Simeon, 2014; Decker, 2015), due
to the fact that they are often not legal residents and may have marginal lifestyles, leading
the system to label them as offenders, the effect was more pronounced in cases of trafficking for
criminal exploitation, in which the victims had committed a crime. Second, one particular aspect of
this treatment of the victims as offenders that fundamentally affects victims of trafficking for
criminal exploitation had to do with the degree of knowledge that the professionals involved had of
the principle of non-punishment of victims and how they conceived of the applicability of the non-
punishment clause contained in the Spanish Criminal Code. Both issues will be addressed in the
presentation of the results.

Treatment of victims as offenders

By the police. Victims of human trafficking who had committed crimes were essentially treated as
offenders from the moment they were detected and throughout their journey through the criminal
justice system. Unlike the reaction generated in professionals by the detection of a person who
conforms, in this context, to what might be considered the cliché or stereotype of the ‘ideal’ victim
—a sexually exploited foreign woman — widely recognised as a victim of a situation of exploitation,
whether or not she is ultimately identified as a victim of trafficking or merely a victim of a crime
against sexual freedom, in cases in which the person is determined to have committed a crime,
reservations emerged in relation to considering him or her a victim of a situation of exploitation.
The commission of a crime gives the person the status of offender, which conflicts with his or her
identification as a victim. Consequently, these victims ended up being treated as offenders from the
time of their arrest and throughout their entire journey through the criminal justice system.

I 14: “They are pure victims (in reference to victims of trafficking for sexual or labour exploitation). A
separate issue is when the victim is a relative victim. They are still a victim, but at the same time, they
have committed a crime, which evens the scale, and if the crime is really, really serious, then the scale
goes like this, and then, either the trafficking is obvious and the scale is rebalanced or it becomes a
matter of examining things case by case.’

In the context of police work, the intervention with the victim was too focused on getting the
victim to collaborate with the police investigation. Indeed, some of the interviews seemed to
suggest a very close link between recognition of the status of victim and the victim’s willingness
to collaborate in the police investigation for the purpose of dismantling the criminal organisation.

1 6: ‘In some cases, we have managed to stop the criminal proceedings opened against them for theft,
because the girl offered to collaborate on the dismantling of the ring. Then, the prosecutor seeks to
correct that, even via the national police, if they have initiated deportation proceedings against them, by
stopping or cancelling them.’

Findings from this study support the view that the interest taken in these people, at least in the
early stages of their passage through the criminal justice system, was primarily related to their role
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as offenders and, sometimes, even as members of a criminal organisation. However, this situation
was roundly criticised by certain non-governmental organisation (NGO) workers, as well as by
officers at victim service offices, who claimed that recognition as victims, with the benefits and
rights that it entails, was wrongly being used as an incentive.

129: “What we cannot do is say “If you give me information, I will view you as a victim; if you do not,
I will view you as an offender”. The concept of victim has to be objective; it cannot be subjective,
because otherwise it opens the doors to a certain arbitrariness that is very dangerous.’

1 34: ‘I have encountered cases of women who were tricked or women whom they blackmailed, telling

99

them, “If you testify, we will get your residency papers; if you don’t, we won’t”.

A paradigmatic case was that of drug mules, usually arrested at the airport itself, when it was
discovered that they were carrying drugs. In these cases, the arrested individuals went through the
entire criminal justice system, including prison, without anyone considering and investigating their
possible status as victims of a trafficking offence. In each stage of this journey, the professionals
found reasons to maintain the label applied to them at the time of their arrest. This situation can
clearly be seen in the statements of some of the interviewed police officers, who rejected the idea
that drug mules should be granted victim status on the grounds that they were not forced to act
because they either did it for money (n = 2) or to pay back outstanding debts (n = 1), that they were
aware of what they are doing (n = 1), or that they failed to report the crime upon arriving in the
country, but rather tried to make it out of the airport without saying anything (n = 1).

1 4: ‘Let’s see, drug mules, yeah, sure, but, I don’t know, they almost always volunteer to do it. They
took it and they need it . .. Most of them are from South American countries, and they need the money
and, I don’t know, they give them 6,000 Euros ( .. .) They make two or three trips and that’s it, I think,
voluntarily.’

Even the starkest cases, such as that of a woman who carried the drugs in her own body, in the
form of breast implants that were detected upon her arrival in Spain, both because of how the
surgery had been performed and due to the poor condition she was in, did not seem to change some
of the officers’ perspectives.

I 4: “In that case, it was my colleagues who, upon doing the X-ray, saw that she still had stitches below
her breast, because the surgery must have been performed two or three days earlier. She had stitches,
and a little piece of bag was poking out, which is where she was carrying the drugs. They brought her
directly to the hospital, because they had to operate. Imagine what would have happened if something
had broken and stayed inside her. And she was just a 20-year-old girl, right? I felt terrible for her.
I mean, I would even have preferred it if she had turned to prostitution before risking that kind of
danger. I don’t know what happened after that. I know that she went to the hospital and they removed it
from her there, they would let her heal and then bring her before a judge, of course. She would be
arrested and then taken to court. I think it was voluntary, too.’

During the criminal proceedings. Once the case leaves the police environment without having been
detected as a case of trafficking for criminal exploitation, the other legal professionals under-
stood that it had been judicialised and should follow the standard criminal procedure. At the
prosecution level, for example, the interviewed prosecutors expressed their reluctance to
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consider drug mules as victims, alluding to both the seriousness of the offence (n = 1) and the
fact that the journey itself entails a spatial and temporal separation from any exploitation
suffered (n = 1). In one interview, the prosecutor did not immediately rule out the possibility
that such individuals could be considered victims, but acknowledged that the difficulty of
proving the circumstances of exploitation under which they had made the journey carrying drugs
would make it harder to prevent their prosecution.

I 14: ‘The problem is proof, of course. That is what we are seeing in the hearings. It is a very common
argument used by people caught coming with drugs. Not always, but 90% of the time, they tell a story,
that their family is poor, but the thing is, then they have to prove it. Of course, you have to assess each
crime. It’s not the same thing if they force you to go out and try to steal a phone or ride the underground
and steal a few Euros as it is to come with a suitcase packed with five kilos of cocaine. That’s different
(...) If they have said it, then in the pre-trial stage for the drug trafficking, inquiries are made. That’s
the way it has always been. But nothing ever comes of it. Because a lot of times what they tell you is not
true; other times, you can’t prove it. If they wait until the actual trial to say it, then the obvious question
is: hey, why didn’t you tell me before? (...) If it happens in the trial, it’s really complicated. If the
court finds the statement credible, which would also be surprising, then that has to be taken into
account. Let’s suppose the court does believe it. Then two things can be done: first, the sentence can
be reduced; and second, the person can be acquitted, because we determine it was state of necessity. If
any of that happened, it would be the first time I saw it’

The lawyers interviewed took a critical view of the criminal action and held that the criminal
justice system’s interest in drug mules was limited solely to obtaining the information needed to
break up the drug trafficking ring. Consequently, the police and judicial investigation did not focus
on determining the circumstances of victimisation, but rather primarily on obtaining as much infor-
mation as possible from the person apprehended with drugs. One of the interviewed lawyers decried
that drug mules are not treated as victims, but rather as mere witnesses, as repositories of valuable
information that police and prosecutors seek to access. However, if the information the mule has is
found to be incomplete or insufficient for the purposes of proceeding to arrest the ringleaders or if he
or she is not willing to cooperate with the authorities — even if out of fear of reprisals — then any
chance of accessing the benefits available to trafficking victims becomes more remote. In this regard,
the lawyers expressed both the desirability of allowing attorneys to speak with the accused before
they make their statements — so that the situation can be properly considered from the start — and the
need to present the victims’ statements to the judge very clearly, in order to show that their actions
were the product of the fear and threats to which they were subjected.

In prison. Prison officials receive the drug mules once they have been remanded in custody or
convicted in the criminal proceedings. The existence of a conviction seems sufficiently conclusive
for these professionals not to question the status of the person entering prison and for them to
accept that he or she committed the crime and is not the victim of another offence.

125: ‘For us, once they have been convicted, we take it for granted they were the perpetrator, that they
are not victims.’

I 28: “We operate on the premise that we have the aggressors of the victims, so we don’t wonder
whether we have victims too. We don’t look at it from that perspective. We take it for granted that they
are criminals.’
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Nevertheless, these professionals were receptive to the possibility that it is precisely during
confinement in prison that victims might amass the necessary confidence to reveal the truth of their
experience, once free of the pressures exerted on them during their passage through the law
enforcement and court systems.

I 23: ‘Obviously, at first, we don’t identify them as victims. We identify them as perpetrators of a
crime. But when they start to tell you what it was like, you see that there’s something there . . . that they
were abused, that they were extorted in some way.’

1 24: “We are working with people who have committed crimes, but who might also be victims. This
can give rise to contradictions, but it’s also possible for both conditions to be met by a single person
(...) When you start to inquire, especially if they are linked to any sort of ring, little by little, a profile
starts to emerge, the role they played in the organisation, whether they had decision-making powers,
whether it really was a decision of their own or one they were forced to make by acquaintances, friends,
emotional dependence, or whether they were forced through violence, coercion or threats to their
families.’

Far from prompting these officials to independently suggest that the sentences be reviewed, this
information was entered into prisoners’ criminal records for classification purposes or to weigh
their participation in treatment programmes aimed at helping them to become stronger emotionally
and empowering them.

Those remanded in custody may find themselves in a different situation. With regard to these
individuals, some prison officials (# = 3) noted the possibility of reporting any new information
about the circumstances of their criminal activity that might come to light in this stage to the judge
— basically by advising the prisoners to contact their lawyers to have them request the preparation
of a report or advising them to denounce their situation themselves.

I 23: ‘If we detect it when they are in preventive custody, we can help, if we can contact this
organisation that helps out during the trial (...) that comes from time to time to conduct interviews
and works with tools specifically designed to detect who is and isn’t a victim.’

Treatment given and identification as victims. It should be underscored that the treatment received by
victims who have committed crimes is, in any case, the result of ignorance of this type of human
trafficking and the lack of specific criteria for identifying victims of it. This can clearly be seen in
the words of one police officer, who stated that, if the person were a victim, he would treat him or
her just the same as any other trafficking victim. That is, should the person be identified as a victim,
he would have no trouble understanding that the trafficker might have exploited the victim’s
vulnerability to force him or her to commit the crimes for the trafficker’s benefit. However, for
that to happen, specialised officers must be aware of this type of trafficking and be able to identify
the victims thereof.

The information provided thus far with regard to drug mules, as a paradigmatic example of
victims of trafficking for criminal exploitation, must be qualified in the case of victims of sexual
exploitation who commit offences, with regard to whom the relevant professionals do seem to have
developed various legal mechanisms aimed at preventing their criminalisation. This might include,
for instance, victims of trafficking for sexual exploitation who steal from their customers or offer
them drugs, and could thus be charged with theft or drug dealing, or victims who become the
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controllers of other victims (so-called mamis). According to the interviewed professionals, when
the person’s dual status — as a victim of sexual exploitation and the perpetrator of one of the
aforementioned offences — was discovered in a single action, (e.g. in a police raid), standard
practice was not to charge that person with the committed offence or, alternatively, to close the
proceedings directly, due to the minor nature of the offence.

The situation becomes more complex when a person’s dual status, as a victim and offender, is
not detected simultaneously, but rather he or she is charged with the offence prior to being detected
and recognised as a victim. Some professionals explained that, often, it is precisely when steps are
taken to regularise the situation of a person identified as a victim of trafficking for sexual exploita-
tion that the existence of a police or court record for previously committed crimes is discovered,
thereby hindering or blocking the regularisation. One worker at a victim welfare organisation noted
that such cases are conducted entirely in parallel, with the statuses of offender and victim following
different legal courses. Moreover, as one of the interviewed prosecutors stated, once the offender
has been tried and convicted and the sentence has been executed, many difficulties arise. In this
regard, the NGO members explained that in such cases it is crucial to secure the prosecutor’s
cooperation in order to determine whether the victim has or has not been charged with anything and
to be able to proceed, where applicable, to ‘wiping’ their criminal or police records clean.

In short, roughly speaking, there are two types of situations. In cases involving multiple forms
of exploitation, especially when one of these forms is sexual exploitation and it is determined that it
was in that context that the victim committed one or more offences, the victim status is built around
this situation of sexual exploitation, and that circumstance covers the victim’s status as the perpe-
trator of the offences. In other words, the legal professionals did not make the case for victim status
based on the coercion to which the individual was subjected to commit crimes, but rather on the
sexual exploitation he or she suffered. In contrast, in cases in which the individual had been
exploited solely for the commission of crimes, according to the legal professionals’ own state-
ments, it was more complicated for them to make the case for victim status, although it was
impossible to know how that translated into practice, as none of the police officers specialised
in the identification of victims reported ever having detected one. They were not pure victims and,
consequently, their identification and treatment as victims was more complex.

Recognition and application of the non-punishment principle by professionals

The second objective of this research was to determine the degree of awareness that professionals
likely to come into contact with victims of trafficking for criminal exploitation had of the existence
of the non-punishment principle itself and the scope of its application, as it is a factor that enables
assessment of the effects that passage through the criminal justice system has on victims of
trafficking for criminal exploitation. A low level of respect for and application of the aforemen-
tioned principle could serve to reinforce the conclusions that these victims are treated as offenders,
as their institutional inculpation can be considered inversely proportional to the degree of know-
ledge and application of this principle. In this regard, it has already been noted that the countries
that observe it most are the most respectful of victims’ human rights (OSCE-Office of the Special
Representative and Co-ordinator for Combating Trafficking in Human Beings, 2013).

Knowledge of the exemption from criminal liability clause. In this research, it was not initially planned to
ask the interviewees about the non-punishment clause directly. However, it was planned to ask
them specifically about the effects that, in their view, the identification of a victim of human
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trafficking for criminal exploitation should have on the actions taken, a question that would be
posed as a hypothetical situation for those interviewees who claimed never to have identified any
such victims to date. The possible effects that such identification might have listed on the template
the interviewers used included informing victims of their rights, treating them with respect, taking
protective measures, acquittal, or reduction or review of the sentence, amongst others.

In other words, it was initially considered that any reference to the clause on non-punishment of
victims of this type of trafficking should be allowed to arise spontaneously in the interviews, when
the interviewees were asked about the effects on the identification of victims. However, due to the
lack of spontaneous reference to the matter by the interviewees, the topic arose almost exclusively
when, in relation to questions about the effects, the interviewer referred to this issue explicitly. As a
result, the issue was alluded to in 64% of the interviews conducted (» = 24). However, the non-
punishment principle was only addressed in some detail in 13% of the interviews, that is, in five
interviews, four with criminal justice professionals (one police officer, two prosecutors and one
lawyer) and one with an NGO staff member responsible for welfare. In 35% of the cases (n = 13)
this issue did not even come up in the interview, although the interviewee was specifically asked
about the effects that the status of victim should have on the actions taken.

What is most revealing about the lack of awareness of the existence of this clause amongst
professionals who should know it is that 7 of the 13 interviews in which the issue was not addressed
were with criminal justice professionals. That professionals whose area of expertise focuses on
providing assistance to victims might not be aware of or have considered the applicability of a
ground for exemption from criminal liability is not worrisome, since their role, should they work
with these types of victims, is limited to ensuring their social and psychological well-being. Thus,
for example, it is understandable that none of the four interviewees who worked in victim service
offices referred to the existence of this clause or to the principle of non-punishment itself, or that
only two of the five NGO workers interviewed did. However, it can be considered indicative of the
same lack of awareness of the need to exempt trafficking victims of criminal liability for crimes
they have been forced to commit that 7 of the 13 interviews in which the issue was not even
addressed were with criminal justice professionals. This group included three police officers, two
prosecutors and two judges, who are precisely the parties that should refrain from bringing charges
or acquit or reduce the liability of victims forced to commit crimes. It can thus be deduced from
this study that at least one sector of the professionals responsible precisely for effectively recog-
nising the non-punishment principle seemed to be unaware of its existence.

The lack of interest of a key sector of criminal justice professionals in effectively applying this
principle is clearly illustrated in the case explained by one of the interviewees. In it, a prison
chaplain in southern Spain discovered that one of the inmates in custody for allegedly committing a
drug trafficking offence had been forced to commit it by traffickers. He turned to the NGO where
the person who explained the story worked and to a pro bono lawyer, who contacted the prosecutor
handling the case in order to apprise him of the situation. The prosecutor’s reaction, in light of the
stage of the proceedings and the fact that the victim had already spent months in preventive
custody, was not to withdraw the charges or request an acquittal, but rather to seek that the sentence
be reduced to coincide with the time the victim had already spent deprived of freedom.

Nature of the exemption from criminal liability clause. With regard to the 24 interviews in which the
non-punishment of victims clause was analysed, the issues addressed primarily had to do with
the nature of the clause and the limits of its applicability. Concerning the first of these issues, whilst
the Spanish Criminal Code provides for the principle of non-punishment as it is reflected in the
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Warsaw Convention, that is, as a ground for acquittal that operates following the victim’s prosecu-
tion, 10 of the interviewees considered that the status of trafficking victim should be used to
prevent the prosecution itself. In some cases, the interviewees spoke of their experience, indicating
that when a trafficking victim who has been forced to commit a crime by the traffickers is
identified, especially in the case of sexually exploited women forced to commit crimes by their
pimps, the decision is directly made not to charge the victim, even when some interviewees
indicated that in such cases the women are not remanded in custody. In other cases, rather than
referring to past experience, the professionals who addressed the issue referred to the desirability
that such questions be aired as soon as possible in the abstract:

I110: ‘It is going to be hard precisely because of that, because probably, for better or worse, it is going to
be applied in the pre-trial investigation. Because what nobody is willing to do is to bring it up in the trial
itself. Obviously, that would involve putting someone in the dock, which is the last thing they need. So
that’s usually dealt with in the pre-trial stage.’

119: ‘If  have learned anything over the years, it is that you have to do everything from the start. If you
leave it all for later, you make things harder for yourself. From the start, from the minute they are taken
into custody, from the time of the first appearance in court to determine whether or not they should be
remanded in custody, at that initial moment in which the victim’s statement is taken, it has to be made
very clear that he or she is a victim; that he or she cannot be charged with the commission of a crime.’

In other words, aside from the problems that the applicability of this defence might pose,
especially in cases in which the status of trafficking victim emerges only after the person has been
found convicted of the crime in question and usually in a diverse criminal prosecution, the
professionals who addressed the issue at any length alluded to the need for the principle of non-
punishment to operate as a means of avoiding the prosecution of the victim itself.

With regard to the nature of the non-punishment clause of the Spanish Criminal Code, those
who referred to this issue, primarily members of the Public Prosecutor’s Office, and most likely
due to the influence of the vagueness of Public Prosecutor’s Office (FGE) Circular 5/2011 in this
regard, expressed uncertainty as to the exact nature of the defence.

1 10: ‘The legal approach is complicated. First, because I am not entirely sure what Article 177 bis.11
Spanish Criminal Code is. I don’t know if it is a provision for special immunity from prosecution or a
ground for exclusion from criminal liability, or if it has to do with the unenforceability of the conduct. I
don’t know if it affects culpability or unlawfulness. It probably lies somewhere in between unlawful-
ness and culpability, even though they call it a provision for special immunity from prosecution.’

1 13: ‘It is a reasonably imposed rule of international law that is very hard to fit into the framework we
work with. It does not require a different conduct, nor is it a state of necessity, nor is it a provision for
special immunity from prosecution, nor . .. we don’t know what it is. We have no idea. It’s a rule that’s
there and what we do want is for it to be recorded in the judgement.’

The lack of possible gradation of this clause, unlike what is indicated with regard to defences
such as a state of necessity or overwhelming fear, was another aspect to emerge in the interviews.
Perhaps because of this lack of possible gradation, because of the clause’s seemingly intrinsic all-
or-nothing nature, one interviewee, a lawyer by profession, stated that when the sole defendant is
the victim of the crime itself, it is difficult to obtain exemption from criminal liability due to
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possible trafficking, such that she tried instead to reduce the sentence, citing extenuating
circumstances.

Scope of the exemption from criminal liability clause. The second issue discussed in the interviews in
which the victims’ exemption from criminal liability was addressed was the limits of the appli-
cation of this defence. On this point, clear differences were observed between victim assistance and
criminal justice professionals. The victim assistance professionals widely held that the exemption
from criminal liability should apply regardless of the seriousness of the offence committed if it can
be shown that the victim was forced to commit it. This was the view advocated by two of the NGO
staff members who explicitly referred to the issue, as well as two of the lawyers who worked at
NGOs devoted to victim assistance. Even some of the interviewed prison officials were similarly
permissive, insofar as they did not restrict the applicability of the defence, although, as noted, they
were well aware that, because they worked with people who had already been convicted, they
themselves could do little in this regard. In contrast, the criminal justice professionals were, by and
large, less generous with regard to the defence’s applicability, repeatedly referring to the idea of
proportionality, that is, to the need to balance the seriousness of the offence committed with the
dimensions of the pressure experienced by the victim to commit it. Specifically, six of the criminal
justice professionals in whose interviews the issue was addressed cited the idea of proportionality
to justify a restrictive application, both of this defence and of any other generic defence for victims
of trafficking for criminal exploitation.

The hegemonic view of trafficking as that carried out for the purposes of sexual exploitation
poses no conceptual problems with regard to the application of the defence in cases in which the
sexually exploited women are, at the same time, criminally exploited by their pimps, to the
extent that some criminal justice professionals only considered the possibility of this situation in
relation to the applicability of this defence. Whilst no one disputed that the sale of small
quantities of drugs by prostitutes can fall within the scope of the defence, the exemption from
criminal liability was generally considered not to apply to the smuggling of larger amounts of
drugs as a mule.

I 14: ‘If they seized a kilo and a half of cocaine, then, girl, you can’t tell me that it was just to
offer to customers (...). One of the things about Article 177 bis.11 Spanish Criminal Code is that
it requires proportionality between the offence you are committing and the reasons you are
committing it, based on that exploitation. So, some things are more credible than others, but that
falls within the rules of the law. Some things are more believable, others less so. I mean, if I have
five bags of cocaine with me when I’m standing out there dressed like a prostitute, and I say that
my bosses told me I have to offer them to customers, that’s pretty credible. But if I have a duffel
bag with a kilo of cocaine in it, well...’

Despite the strict view that most criminal justice professionals seemed to take of the applica-
bility of the defence provided for in the Spanish Criminal Code, a minority did accept the
possibility of exempting victims of sexual exploitation who, in turn, exploited others in order to
secure their own freedom from criminal liability. On that basis, citing a sort of argumentum a
fortiori — if it is possible to exonerate someone of a human trafficking offence, then it should be
even more possible to do so with regard to a drug trafficking offence — some accepted the
exemption from criminal liability of drug mules carrying significant quantities of drugs. However,
only three of the interviewees expressed this more permissive position.
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Discussion and conclusion

The victim-centred approach to human trafficking emphasises protection of the victims and
respect for their rights. To make this protection effective, the victims must be treated as such
as they make their way through the criminal justice system, which can be difficult with lesser-
known forms of trafficking, such as trafficking for criminal exploitation. The foregoing pages
have analysed the effects that this lack of identification of the victims has on them during their
passage through the criminal justice system based on 37 in-depth interviews with criminal justice
and victim assistance professionals.

In the Spanish system, identification of trafficking victims falls solely to the police.
Consequently, once an individual leaves the police setting without having been identified as a
victim — which happens more frequently when people do not collaborate — the other professionals
understand that the case is going to court and that it should follow the standard procedure. In the
case examined here, given the special nature of this type of trafficking, this involves treating the
victim as a genuine offender, although some of the professionals involved after the conviction did
believe there is a need to be able to respond in some way to a hypothetical subsequent identification
of a victim. The reinforced institutional inculpation of these types of victims was the main effect of
the failure to identify them as such. The primacy of the identification of victims of trafficking for
sexual exploitation becomes apparent when the effects suffered by the victims as they make their
way through the criminal justice system are addressed. For instance, in cases in which victims are
exploited in multiple ways, when sexually exploited women are forced to commit crimes, the case
for victim status is built on the sexual exploitation — rather than the criminal exploitation —
suffered. As a result, when the criminal exploitation is the only form of exploitation suffered, it
is much harder, if not impossible, for criminal justice professionals to build a case for victim status.
With this type of trafficking, in which the victim has also committed an offence, there tends to be a
dichotomous treatment of the subject, who is either identified as an ‘ideal’ or ‘pure’ victim — one
who has been sexually exploited — or is treated as an offender.

One indication of the ignorance regarding the favourable effects that victim status should have
for these individuals, even when they had solely been exploited for the forced commission of
crimes, was the lack of knowledge by some criminal justice professionals of the internationally
recognised non-punishment principle itself and its implementation in domestic law, despite the fact
that it was precisely these people who should call for its application. In addition, amongst those
who were aware of the aforementioned principle’s existence, the interpretation of Spanish positive
law led them both to have doubts regarding the nature of the exemption from criminal liability
clause provided for under Spanish law and to maintain that it applies almost exclusively to minor
drug dealing offences that sexually exploited women might commit. Both the widespread una-
wareness of the principle’s validity and the scant acceptance of its applicability confirm that
victims of trafficking for criminal exploitation are essentially treated as offenders as they make
their way through the criminal justice system, as they are unlikely to be exempted of criminal
liability for the crimes they have been forced to commit.

The results of this qualitative research on the treatment of victims of trafficking for criminal
exploitation lead us to propose the need to expand both the information and training offered on the
subject, especially to criminal justice professionals who might find themselves in a position to
identify and deal with victims of this form of trafficking. Criminal justice professionals must be
trained to understand that trafficking is a complex phenomenon that includes also processes of
exploitation of victims forced to engage in criminal activities.
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The efforts undertaken to train professionals in this kind of trafficking should help to overcome
certain biases towards it, thereby mitigating the effects that passage through the criminal justice
system has on these victims. Especially with regard to victims of trafficking for criminal exploita-
tion, with a view to minimising the damage caused by their police-procedural journey, legal
professionals should be made aware of the meaning and content of the non-punishment principle,
whose application is not limited to a given category of crime or to victims of a given type of
trafficking. Additionally, at the regulatory level, consideration should be given to the inclusion in
Spanish domestic law of a clause that would lead directly to the lack of prosecution of such victims,
whilst at the same time encouraging a less restrictive interpretation of the idea of proportionality in
the application of the defence already provided for in the Spanish Criminal Code than that
currently advocated by some criminal justice professionals.
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